
INTRODUCTION 
 

                                It is believed that nearly every community, country, and 

culture has a lengthy history of using various methods of informal dispute 

resolution.  Many of these ancient methods shared procedural features with the 

process that has coalesced in the form of contemporary mediation.  In India,  as in 

other countries, the origin of mediation is obscured by the lack of a clear historical 

record.  In addition, there is a lack of official records of indigenous processes of 

dispute resolution due to colonization in India over the past 250 years. There is 

scattered information, set forth below, that can be gathered by tracing mediation in 

a very elementary form back to ancient times in the post-Vedic period in India.   

Tribal communities practiced diverse kinds of dispute resolution techniques for 

centuries in different parts of the world, including India. In China government 

sponsored mediation has been used on a widespread basis to resolve disputes based 

on aged societal principles of peaceful co-existence. Native Americans are known 

to have adopted their own dispute resolution procedures long before the American 

settlement. 

 

WHAT IS MEDIATION? 
 

 Mediation is a procedure designed to resolve disputes through agreement, 

i.e., through the mutual consent of the parties. Although the procedure is frequently 

confused with arbitration, it is fundamentally different. In arbitration, the neutral 

reaches a decision based upon evidence presented by the parties; in mediation, the 

neutral facilitates discussion between the parties with the objective of reaching an 

agreement between the parties. Mediation relies upon the consent of the parties; 

arbitration does not. 

 

 A successful mediation is thus dependent upon two inter-related factors: The 

willingness of the parties to resolve their dispute; and the skill of the mediator in 

guiding the parties to the point where agreement is possible. One of the most 

skilled mediators in India and a frequent participant in programs has said that there 

exists a point in every dispute where the parties can reach agreement; it is the duty 

of the mediator to help the parties find that point. The existence of parties acting in 

good faith to resolve their differences, however, will significantly assist even the 

best mediators in achieving their objectives. The combination of a talented 

mediator and motivated parties will generally result in resolution of even the most 

difficult disputes. 

 

  



ADVANTAGES OF MEDIATION 

 

1. The parties have CONTROL over the mediation in terms of 1) its scope 

(i.e., the terms of reference or issues can be limited or expanded during the 

course of the proceedings) and  2) its outcome ( i.e., the right to decide 

whether to  settle or not  and the terms of settlement.) 

1.1. Mediation is PARTICIPATIVE. Parties get an opportunity to present  

their case in their own words and to directly participate in the negotiation. 

1.2. The process is VOLUNTARY and any party can opt out of it at any stage 

if he feels that it is not helping him. The self-determining nature of mediation 

ensures  compliance with the settlement reached. 

1.3. The procedure is SPEEDY, EFFICIENT  and  ECONOMICAL. 

1.4. The procedure is SIMPLE and FLEXIBLE. It can be modified to suit the 

demands of each case. Flexible scheduling allows parties to carry on with their 

day-to-day activities. 

1.5. The process is conducted in an INFORMAL, CORDIAL and 

CONDUCIVE  environment. 

1.6. Mediation is a FAIR PROCESS. The mediator is impartial, neutral and 

independent. The mediator ensures that pre-existing unequal relationships, if 

any, between the parties, do not affect the negotiation. 

1.7. The process is CONFIDENTIAL 

1.8. The process facilitates better and effective COMMUNICATION between 

the parties which is  crucial for  a creative and meaningful negotiation. 

1.9. Mediation helps to maintain/ improve/ restore  relationships  between the 

parties. 

1.10. Mediation always takes into account the LONG TERM AND 

UNDERLYING INTERESTS OF THE PARTIES at each stage of the dispute 

resolution process - in examining alternatives, in generating and evaluating 

options and finally,  in settling the dispute with focus on the present and the 

future and not on the past. This provides an opportunity to the parties to 

comprehensively resolve all their differences. 

1.11. In mediation the focus is on resolving the dispute in a MUTUALLY 

BENEFICIAL SETTLEMENT. 

1.12. A mediation settlement often leads to the SETTLING OF 

RELATED/CONNECTED CASES between the parties. 

1.13. Mediation allows CREATIVITY in dispute resolution. Parties can accept 

creative and  non conventional  remedies  which satisfy their underlying and 

long term interests, even ignoring their legal entitlements or liabilities. 



1.14. When the parties themselves sign  the terms of settlement, satisfying 

their  underlying needs and interests, there will be compliance. 

1.15. Mediation PROMOTES FINALITY. The disputes are put to rest fully 

and finally, as there is no scope for any appeal or revision and further 

litigation. 

1.16. REFUND OF COURT FEES is permitted as per rules in the case of 

settlement in a court referred mediation. 

 

TYPES OF MEDIATION 
 

1. COURT- REFERRED MEDIATION-  It  applies to cases pending in Court 

and which the Court would refer for mediation under Sec. 89 of the Code of Civil 

Procedure, 1908. 

 

2. PRIVATE MEDIATION - In private mediation, qualified mediators offer their 

services on a private, fee-for-service basis to the Court, to members of the public, 

to members of the commercial sector and also to the governmental sector to 

resolve disputes through mediation. Private mediation can be used in connection 

with disputes pending in Court and pre-litigation disputes. 

 

PROCESS OF MEDIATION 
 

 Mediation is a dynamic process in which the mediator assists the parties to 

negotiate a settlement for resolving their dispute. In doing so, the mediator uses the 

four functional stages of mediation, namely, 

 

(i)  Introduction and Opening Statement 

(ii) Joint Session 

(iii) Separate Session and 

(iv) Closing. These functional stages are used in an informal and flexible 

manner so that the mediation process gains momentum, 

 

 following a specific and predictable course as illustrated below. 

Each of the above phases reflects an essential pre-requisite in the dynamics of the 

mediation process 

 

STAGES OF MEDIATION 

The functional stages of the mediation process are: 

1) Introduction and Opening Statement 

2) Joint Session 

3) Separate Session(s) 

4) Closing 


