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Introduction
In this workshop on Intricacies in Criminal Trials, this sub topic on “powers
and restrictions under Sec 309 and 311 CrPC” was given much importance
in the light of blame on judiciary on delays; and expectations for speedy
trials. These two provisions stall the case without progress and pull back the
case to previous stage. As per procedures prescribed for trails, trial has to
go on day by day. Practically, we find several impediments in conducting
trial  in  prescribed  manner.   Let  us  discuss  amendments  also  in  this
provision under Sec 309 CrPC introduced recently in the years 2008 and
2013.

309. Power to postpone or adjourn proceedings.
(1) In every inquiry or trial, the proceedings shall be continued  from day to day until all the witnesses
in attendance have been examine,  unless the Court finds the adjournment of the same beyond the
following day to be necessary for reasons to be recorded:
Provided that when the inquiry or trial  relates  to an offence under Sec.376, Sec.376-A, Sec.376B,
Sec.376C or  Sec.376D of  the  Indian  Penal  Code,  the  inquiry  or  trial  shall,  as  far  as  possible  be
completed within a period of two months from the date of filing of the chargesheet.
(2) If the Court, after taking cognizance of an offence, or commencement of trial, finds it necessary or
advisable to postpone the commencement of, or adjourn, any inquiry or trial, it may, from time to time,
for reasons to be recorded, postpone or adjourn the same on such terms as it thinks fit, for such time as
it considers reasonable, and may by a warrant remand the accused if in custody:
Provided that no Magistrate shall remand an accused person to custody under this section for a term
exceeding fifteen days at a time:
Provided further  that  when witnesses  are  in  attendance,  no adjournment  or  postponement  shall  be
granted, without examining them, except for special reasons to be recorded in writing:
Provided also that no adjournment shall be granted for the purpose only of enabling the accused person
to show cause against the sentence proposed to be imposed on him.]
Provided also that - 
(a).  no adjournment shall be granted at the request of a party, except where the circumstances are
beyong the control of that party;
(b).   the  fact  that  the  pleader  of  a  party  is  engaged  in  another  court,  shall  not  be  a  ground  for
adjournment; 
(c).  where a witness is present in Court but a party or his pleader is not present or the party or his
pleader though present in Court, is not ready to examine or cross-examine the witness, the Court may,
if things fit, record the statement of the witness and pass such orders as it thinks fit dispensing with the
examination-in-chief or cross-examination of the witness, as the case may be.

Explanation 1.- If sufficient evidence has been obtained to raise a suspicion that the accused may have
committed an offence, and it appears likely that further evidence may be obtained by a remand, this is a
reasonable cause for a remand. 
Explanation  2.-  The terms on which an adjournment  or  postponement  may be granted include,  in
appropriate cases, the payment of costs by the prosecution or the accused.

Cr PC Amendment Act, 2008 [Clause (21)]
This clause amends Sec.309 of the Code relating to power to postpone or
adjourn proceedings.   The clause inserts  a  proviso to  sub-section (1)  in
order to prevent trials in rape cases including child rape cases, from being
unduly delayed by providing that the inquiry or trial in such cases shall, as
far as possible, be completed within a period of two months from the date

https://indiankanoon.org/doc/1909397/
https://indiankanoon.org/doc/152094/


Page No. 2 of  18

of  commencement of  the examination of  witnesses.   This  clause inserts
another  proviso  to  sub-section  (2)  specifying  the  circumstances  where
adjournment shall not be granted by the Court.

Criminal Law Amendment Act, 2013
By the present amendment, sub-section (1) along with the proviso has been
substituted by a new sub-section (1) and proviso.  The new sub-section (1)
makes  it  mandatory  to  hold  the  trial  on  a  day  to  day  basis  and
adjournment should be allowed only when necessitated and for reasons to
be  recorded.   Under  the  new  proviso  relating  to  offences  enumerated
therein shall be completed within two months of filing of the chargesheet.  

ABOUT:
This section authorizes a Magistrate, after taking cognizance of the offence
or commencement of  trial,  for reasonable cause,  to  remand an accused
person to jail. It relates to adjournment of proceedings in inquiries and trials
and has nothing to do with the police investigation and contemplates a
remand to jail and not to police custody.

DETENTION UNDER THIS SECTION IS DIFFERENT FROM SEC 167 CrPC
The detention by the police is altogether different from the custody in

which an accused person is kept under remand given under this section.
The detention by the police u/s. 167 cannot exceed in all 15days including
one or more remands.
(Queen-Empress v. Engadu, (1888) ILR 11 Mad 98.)

 The  custody  under  this  section  is  quite  different  from the  custody
under sec. 167. The custody under this section is intended for under-trial
prisoners. 
(In  re,  Nagendra  Nath,  (1923)  51  Cal  402;  Babubhai  Purushottamdas v.
State of Gujarat, 1982 CrLJ 284 (Guj).)

SPEEDY TRIAL
It is absolutely necessary that persons accused of offences should be

speedily tried so that in cases where the accused persons are not released
on  bail,  they  do  not  have  to  remain  in  jail  longer  than  is  absolutely
necessary. 
(Hussainara Khatoon v. State of Bihar,  AIR 1979 SC 1360)

NO LIBERAL ADJOURNMENTS WHEN WITNESSES ARE PRESENT
  Where the witness was available and his examination-in-chief  was
over, the Supreme Court said that unless there were compelling reasons,
the trial Court should not have adjourned the matter on the mere asking.

(Mohd Khalid v. State of W.B., (2002) 7 SCC 334 : JT 202 (6) SC 486 : 2002
(6) SCALE 238. The Court relied on State of U.P. v. Shambhu Nath Singh, AIR
2001  SC  1403  :  2001  CrLJ  1740  :  (2001)  4  SCC  667,  witnesses  were
postponed several times in the matter of their examination, the Supreme
Court deprecated it. N.G. Dastane v. Shrikants Shivale, (2001) 6 SCC 135 :
AIR  2001  SC  \2028;  Hafiz  Afzal  v.  Union  of  India,  2002  CrLJ  141  (All),
complaint filed, the section became applicable, trial  in absentia, bailable
warrants.)

ACCUSED IN JAIL, WHEN REQUIRED IN OTHER CASE FOR POLICE CUSTODY
Where an accused is in judicial lock-up and the police wants him to be

moved to the police custody u/s. 167 in connection with the investigation in
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another case, the Magistrate can hand over the accused to the police for
purposes of investigation.
(State v. Sukh Singh, (1954) 4 Raj 413.)

 An order of remand u/s. 309 can be passed by a Magistrate after filing
a charge-sheet and before a formal order of taking cognizance is passed.
(Rabendra Rai v. State of Bihar, 1984 CrLJ 1412 (Pat))

NO REMAND EXTENSION ORDER IN SPECIFIC - ILLEGAL

The Supreme Court has held that this section requires a Magistrate, if
he  chooses  to  adjourn  a  case,  “to  remand  by  warrant  the  accused  in
custody” and provides further that every order made under this section by
a Court shall be in writing. Where a Magistrate trying a case, adjourned a
case by an order in writing but  there was nothing in writing on the
record to show that he made an order remanding the accused to
custody, it was held that the detention of the accused after the
order of adjournment was illegal.
(Ram Narayan Singh v. The State of Delhi, (1953) SCR 652 : AIR 1953 SC
277 : 1953 CrLJ 1113.; State (CBI) v. Dawood Ibrahim, AIR 1997 SC 2494 :
1997 CrLJ 2989, the Court which takes cognizance of an offence, where the
accused  was  arrested  subsequently  during  investigation,  can  order
detention in police custody in exercise of the power u/s. 167.)

 Illegality of the detention order does not entitle the accused
to be released on bail.  
( Mahesh Chand v. State of Rajasthan, 1985 CrLJ 301 (Raj).)

DETAILED REASONS NOT REQUIRED – NO BENEFIT ON TECHNICAL ERROR
Where bail was sought in a murder case on the ground that remand

order was invalid u/s. 309(2) Cr.P.C. as reason for adjournment were not
given and also proper authorization  for detention was not made out, the
Allahabad High Court refusing bail held that reasons contemplated need
not be detailed one; but merely indicate as to why the case was
adjourned  on  a  particular  date. It  was  sufficient  that  the  Presiding
Officer was on leave or he had been transferred. The Court said that the
present detention was valid and the accused could not get benefit of any
technical error in the past.
(Lokendra v. State of U.P., 1996 CrLJ 67 (All).)

TIME FOR CONDUCTING CROSS EXAMINATION
 In a trial by the Special Judge, the Advocate for the accused applied
for adjournment on the ground of illness of the Senior Counsel, application
was returned by the Court.  The Court  also examined the witnesses and
asked the Advocate to cross-examination which he was not prepared for
and  thereupon  the  Court  discharged  the  witness.  It  was  held  that  the
Advocate should have been given time to prepare for cross-examination by
adjourning the hearing of the case.
(Himachal Singh v. State of Madhya Pradesh, 1990 CrLJ 1490 (MP).)

DIRECTIONS BY SUPREME COURT
   In Vinod Kumar v. State of Punjab, (2015) 3 SCC 220, the Supreme Court
expressed deep anguish over dilatory tactics and non-usage of s. 309 and
held  it  was  not  appreciable  to  grant  adjournments  on  non-
acceptable reasons. While summarising duty of Court while conducting
trial, directions were issued to Chief Justices of all High Court in this regard.
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   In Akil@Javed v. State, (2013) 7 SCC 125 the Supreme Court disapproved
the practice of giving long adjournments during trials. It pointed out
there  is  dire  need  for  the  Court  dealing  with  cases  involving  serious
offences to proceed with the trial on day-to-day basis in de die in diem until
the trial is concluded as stipulated by s. 309.

    Stay.- CRIMINAL AND CIVIL CASE ON SAME CAUSE OF ACTION PARALLEL
PROCEEDINGS

Where a criminal case for cheating and forgery was going on, a civil
suit was also filed concerning the same cause of action, and the criminal
case was sought to be stayed, it was held that the mere pendency of civil
proceedings  cannot  ipso  facto  block  criminal  proceedings  and  its  stay
cannot be justified only on this ground. 
(Court on its motion v. Kailash Rani, 1993 CrLJ 2109 (P&H).)

NO STAY OF CRIMINAL PROCEEDINGS ON THE GROUND OF PENDING CIVIL
PROCEEDINGS

Stay  of  criminal  prosecution  for  forgery  of  Will  was  sought  on  the
ground  of  pendency  of  probate  proceedings.  The  criminal  case  was
instituted  much  prior  to  the  filing  of  probate  proceedings.  The  Court
considered the conduct of the accused in filing a civil case at a time when
criminal proceedings had already been instituted and held that the order of
refusing stay was not liable to be interfered with.
(Syed Askari Hadi Ali Augustine Imam v. State (Delhi Admn), AIR 2009 SC
3232)
APPROPRIATE COSTS
1. ‘Adjourn the same on such terms as it thinks fit’.-  This clearly
entitles  the  Court  to  award  costs  to  the  party  who  has  been  put  to
unnecessary expenses by the conduct of the other side.
(Mathura Prasad v. Basant Lal, (1906) ILR 28 All 207; Phandia, (1945) Nag
669.)

This will be done in exceptional circumstances. 
(In re, Abdul Rahiman, (1917) 42 Bom 254 : 20 Bom LR 124; Nana Rama,
(1972) 75 Bom LR 135.)

WHEN  ADJOURNMENT  IS  BEING  GRANTED  ON  THE  GROUND
TRANSFER OP IS FILED – COURT CANNOT IMPOSE COSTS

The  costs  are  to  be  paid  by  the  party  applying  for  the
adjournment. A Magistrate adjourning the hearing of a case owing to an
application  for  transfer  of  the  case  cannot  award  the  costs  of  the
adjournment.
(Sarabji v. Erachshaw, (1932) 34 Bom LR 1106).

WHEN  ADJOURNMENT  IS  BEING  GRANTED  ON  THE  GROUND  OF
ILLNESS  OF  ACCUSED  –  COURT  CANNOT  IMPOSE  COSTS  WHILE
ISSUING NBW

 Where an accused applied for an adjournment because he was ill, the
Magistrate having no option but  to  adjourn the case although he might
issue a warrant of arrest against the accused, an order of costs to be paid
by the accused to the complainant was not legal. 
(  Ichab Shaik v. Kshirode Kumar Ghosh, (1945) 1 Cal 481.)

Explanation 2 makes it beyond doubt that in appropriate cases costs
to either side may be awarded.

mailto:Akil@Javed
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ADJOURNMENT FOR DEFINITE PERIOD
2. ‘For such time as it considers reasonable’.- This section does not
provide for an indefinite adjournment of a case. An adjournment sine die
means an indefinite adjournment. The policy of the criminal law is to bring
persons accused to justice as speedily as possible so that if they are found
guilty, they may be punished and if they are found innocent, they may be
acquitted and discharged. If the Government desire to put in a petition or
request to the Court for an adjournment, they can do so directly through
the Public prosecutor who is the proper officer to put the matter before the
Court.
(Mahammad Ebrahim, (1941) 2 Cal 281.)

NON PRODUCTION OF WITNESSES IN REASONABLE TIME BY PROSECUTION –
REFUSAL TO ADJOURN WAS FOUND REASONABLE

When  prosecution  took  an  unreasonably  long  time  to  produce
witnesses and to examine them, the refusal to adjourn the case by the High
Court was held reasonable.
( State (Delhi Admn.) v. Vishwanath Lugnani, AIR 1981 SC 1235)

REASONS  NOT  REQUIRED  FOR  REMANDING  –  REASONS  REQUIRED  FOR
ADJOURNMENT

Where a Court passed an order authorizing the Superintendent of the
District Jail, to detain the accused till further orders, the order was held to
be invalid as not being in consonance with s. 309 Cr.P.C. It was further held
that  s.  309 Cr.P.C.  does  not  permit  remand to  custody for  an indefinite
period,  but it  should coincide with the duration of  adjournment and not
beyond it. However,  a Court need not record reasons for remanding
the accused though it  has to give reasons for adjournment.  The
Court also pointed out that the warrant for remand to intermediate custody
should normally be drawn in the relevant proforma.
(Mohd. Daud v.  Superintendent,  District  Jail,  Moradabad,  1993 CrLJ  1358
(All).).

3.  ‘Fifteen days at a time’ [Sub-section (1) Proviso (i) ].-  Fifteen
days is the longest period for which an accused person may be remanded
at a time by an order of the Magistrate.
(Surkya, (1868) 5 BHC (CRC) 31.)

Section 167 provides for 15days in all. The remand under that section
cannot  be  more  than  15days  on  the  whole.  Under  this  section,  the
Magistrate may remand the accused to custody for a period not exceeding
15days  at  a  time,  and  no  limit  is  set  to  the  number  of  such orders  of
remand.  An  order of remand cannot be said to be invalid merely
because an accused has not been produced before the Magistrate. 
( M. Sambasiva Rao v. Union of India, AIR 1973 SC 850,  Manohari v. State
of Rajasthan, 1973 CrLJ 1231 (Raj).)

ENTITLEMENT  TO  BAIL  WHEN  SUCCESSIVE  ORDERS  OF  REMAND  WERE
PASSED WITHOUT PRODUCTION OF ACCUSED BEFORE TAKING COGNIZANCE

 However,  where successive orders of remand were issued by
the  Court  without  production  of  the  accused  before  taking
cognizance, it was held that the detained accused was entitled to
grant of  bail  and that he could move the High Court  under the
Cr.P.C. or under Art. 226 of the Constitution of India to secure his
release. 
(A. Narayan Reddy v. State of Andhra Pradesh, 1992 CrLJ 630 (AP).)
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NO  STAY  ORDER  AGAINST  CRIMINAL  PROSECUTION  FOR  AN  INDEFINITE
PERIOD

An order staying criminal prosecution for an indefinite period is not in
accordance with the provisions of this section.
(Bombay Municipal Corporation v. Suresh Gupta, 1986 CrLJ 213(Bom); R.S.
Redkar v. State of Mahrashtra, 1980 CrLJ 254 (Bom).)

Remanding the accused to custody beyond the period of 15days in his
absence was held to be legal.
(Rabindra Naik v. State of Orissa, 1994 CrLJ 3521 (Ori))

4. ‘Accused if in custody’ - In State v. Dawood Ibrahim Kaskar (2000) 10
SCC 438, it was held that -

“There  cannot  be  any  manner  of  doubt  that  the  remand  and  the
custody referred to in the first proviso to the above sub-section are different
from detention  in  custody  under  Section  167.  While  remand  under  the
former  relates  to  a  stage  after  cognizance  and  can  only  be  to  judicial
custody, detention under the latter relates to the stage of investigation and
can initially be either in police custody or judicial custody. Since, however,
even after  cognizance is  taken of  an offence the police has a power to
investigate into it further, which can be exercised only in accordance with
Chapter XII.  We see no reason whatsoever why the provisions of Section
167 thereof would not apply to a person who come to be later arrested by
the  police  in  course  of  such  investigation.  If  section  309(2)  is  to  be
interpreted – as has been interpreted by the Bombay High Court in Mansuri
case – to mean that after the Court takes cognizance of an offence it cannot
exercise its power of detention in police custody under Section 167 of the
Code,  the  Investigating  Agency  would  be deprived  of  an  opportunity  to
interrogate a person arrested during further investigation, even if it can on
production of sufficient materials, convince the Court that his detention in
its (police) custody was essential for that purpose. We are therefore of the
opinion that the words “accused, if in custody” appearing is Section 309(2)
refer and relate to an accused who was before the Court when cognizance
was taken or when enquiry or trial was being held in respect of him and not
to an accused who is subsequently arrested in course of further category is
concerned he can be remanded to judicial custody only in view of Section
309(2), but he who come under the second category will be governed by
Section  167 so  long  as  further  investigation  continues.  That  necessarily
means that in respect of the latter, the Court which has taken cognizance of
the offence may exercise its power to detain him in police custody, subject
to the fulfillment of the requirements and the limitation of Section 167.”

EXPRESSION  ‘ACCUSED  IF  IN  CUSTODY’  IN  S.  309(2)  AS  CLARIFIED  IN
DAWOOD IBRAHIM KASKAR DID NOT INCLUDE ACCUSED WHO IS ARRESTED
ON FURTHER INVESTIGATION BEFORE SUPPLEMENTARY CHARGE-SHEET IS
FILED.

In CBI v. Rathin Dandapat, (2016) 1 SCC 507,  it was held that the
expression  ‘accused  if  in  custody’  in  s.  309(2)  as  clarified  in  Dawood
Ibrahim  Kaskar  did  not  include  accused  who  is  arrested  on  further
investigation before supplementary charge-sheet is filed.

      No adjournment for showing cause against punishment [Sub-
section  (2),  Proviso  (iii)].  -  The  underlying  object  is  to  discourage
frequent adjournments. But that does not mean that the proviso precludes
the Court from adjourning the matter even where the interest of justice so
demands. It may not entitle an accused to an adjournment, but the Court is
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not prohibited from granting one in serious cases of life and death to satisfy
the requirement of justice as enshrined in s. 235(2) of the Code.

      Conviction and sentence should normally  be recorded on the same day.
When  a  conviction  u/s.  302  is  recorded  and  the  sentence  of  life
imprisonment  is  proposed  to  be  awarded,  the  Court  need  not  hear  the
accused on the question of sentence. But when death sentence is proposed,
the third proviso to s. 309(2) would not preclude the Court from granting
adjournment to enable the accused to show cause against the proposed
sentence.  Sessions  Courts  or  Special  Courts  must  direct  the  accused
persons tried and convicted by them to be immediately taken into custody,
if they are on bail, and kept in jail till the question of sentence is decided.
The submission that as the sentence and conviction were recorded on the
same day,  the judgment of  the trial  Court  was against the law was not
accepted. 

In Ramdeo Chauhan v. State of Assam, AIR 2001 SC 2231), the Court
summed up the legal position as follows:

“... The legal position regarding the necessity to afford opportunity for
hearing to the accused on the question of sentence may be reiterated as
follows”:
(1)  When the conviction is u/s. 302 IPC (with or without the aid of s. 34 or 149 or 120-B IPC) if the
Sessions Judge does not propose to impose death penalty on the convicted person it is unnecessary to
proceed to hear the accused on the question of sentence. Section 235(2) of the Code will not be violated
if the sentence of the life imprisonment is awarded for that offence without hearing the accused on
question of sentence.

(2)   In all other cases the accused must be given sufficient opportunity of hearing in the question of
sentence.

(3)    The normal rule is that after pronouncing the verdict of guilty the hearing should be made on the
same day and the sentence shall also be pronounced on the same day.

(4)    In cases where the Judge feels or if the accused demands more time for hearing on the question of
sentence (especially) when the Judge proposes to impose death penalty) the proviso to s. 309(2) is not a
bar for affording such time.

(5)  If for any reason the Court is inclined to adjourn the case after pronouncing the verdict of guilty
in grave offence the convicted person shall  be committed to jail  till  the verdict on the sentence is
pronounced. Further detention will depend upon the process of law.

 Fourth proviso to sub-section (2).- This proviso in three clauses
was inserted in the Code by Act 5 of 2009. The reason for introduction of
this amendment was to speed up trial and avoid delay. Under cl. (a) of the
fourth proviso, it was laid down that no adjournment would be granted at
the request of a party, except where the circumstances were beyond the
control of the party. Under cl. (b), it was laid down that the pleader of the
party  being  engaged  in  another  Court  shall  not  be  a  ground  for
adjournment. Under cl. (c), it was laid down that the Court may record the
evidence of a witness even if  the lawyer is not present or not ready to
examine the witness.  However,  in  a case under  the Narcotic  Drugs and
Psychotropic Substances (NDPS) Act, 1985, the Supreme Court found that
even though the amended provision was brought on statute book in 2009,
the notification to bring the amendment into effect had not been made. The
Supreme Court observed that the fourth proviso deserved to be notified
immediately.
(Thana Singh v. Central Bureau of Narcotics, 2013 CrLJ 1262)
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POSTPONING CROSS EXAMINATION FOR FEW MONTHS-HIGHLY IMPROPER

  Need for day-to-day examination of witness.- The prosecution
witness who had lodged the FIR immediately after the incident was under
constant threat and was being compelled not to speak the truth despite the
fact that he was the brother of the deceased.  Other witnesses had turned
hostile. On that basis, the High Court observed that the accused party was
stronger in terms of money power and muscle power. The examination-in-
chief of the witness was over and thereafter at the request of the counsel,
cross-examination was postponed and held some months later. It was held
that this was highly improper. The Sessions Judge ought to have followed
the mandate of s. 309 of completing the trial by examining the witnesses
from day to day and not giving a chance to the accused to threaten or win
over the witnesses so that they might not support the prosecution. Even if
the request for adjournment of the counsel for the accused was accepted,
the cross-examination ought not to have been deferred beyond two or three
days.
(Ambika Prasad Vs. State (Delhi Admn.) (2000) 2 SCC 646.)
(Aquelo  Vs.  State  of  Maharashtra,  (2002)  Crlj.  3007  Bombay,  piecemeal
examination of witnesses should be avoided.  A trial once began, should
be conducted on day to day basis.)

Priority for disposal of cases of woman in jail with kids.- In the
matter  of  criminal  trials,  the Supreme Court  felt  it  necessary that  there
should be priority for disposal of cases involving women who are in custody
with their kids per force of circumstances. Art. 21 of the Constitution would
require due care of their children and that, if a child is born in jail, his birth
place should not be mentioned as jail and children above six should not be
kept with mother prisoners.
(R.D.Upardhaya Vs. State of A.P., AIR 2006 SC 1946)

Sec 311 of the Code Of Criminal Procedure, 1973
311. Power to summon material witness, or examine person present. Any Court may, at any stage of
any inquiry, trial or other proceeding under this Code, summon any person as a witness, or examine any
person in attendance, though not summoned as a witness, or. recall and re- examine any person already
examined; and the Court shall summon and examine or recall and re- examine any such person if his
evidence appears to it to be essential to the just decision of the case.

SCOPE
The scope of this section is very wide. It enables any Court at any

stage of any inquiry, trial or other proceeding under the Code to do  one of
three things, (1) to summon any person as a witness: (2) to examine any
person who is in attendance though not summoned; or (3) to recall and re-
examine any person already examined. So far the section is permissive. But
where  the  evidence  of  any  person  appears  to  be  essential  to  the  just
decision of the case, it is obligatory on the Court to summon and examine
or re-call and re-examine him.  
(Ram Sarup Rai v. Emperor, (1901) 6 CWN 98; P.A. Pakir Mohamed. (1926) 4
Ran 106; Narayan, (1942) Mad 494; Sarfaraz Ali, (1941) 17 Luck., 20. also
see West Bengal Vs. Tulsidas Mundhra, (1964) 1 CrLJ 443 SC)

The section applies to witnesses for the prosecution as also to those of
the defence. It is not confined to Court witnesses. 
(Hansraj, (1942) Nag 333.)
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COMING TO JUST DECISION IS CRITERIA
The  section  confers  a  power  in  absolute  terms.  Where  the  Court

exercise the power under the second part of the section, the inquiry cannot
be whether the accused has brought anything suddenly or unexpectedly
but whether the Court is right in thinking that the new evidence is needed
by it  for  a just  decision of  the case. If  the Court has acted without the
requirements of a just decision, the action is open to criticism but if  the
Court’s action is supportable as being in aid of a just decision the action
cannot be regarded as exceeding the jurisdiction. Where the investigating
officer was not examined in a case u/s. 307 IPC causing prejudice to the
accused, the Orissa High Court remanded the case back to the trial Court
for examining the investigating officer and deciding the case afresh. 
(Shyama Naik v. State of Orissa, 1995 CrLJ 3204 (Ori).)

WHERE EVIDENCE HAS TO BE RECORDED UPON RECALL?
The requirement of just decision of the case does not limit the action

to something in the interest of the accused only. The action may equally
benefit the prosecution. Thus, when permission for recalling the witnesses
was granted by the Court to meet the ends of justice but the Court recorded
the statement of the said witnesses at a different place, i.e.,  at a place
other  than that  below his  original  deposition,  it  was  held  to  be a mere
irregularity and not illegality. 
(Harbhajan v. State of Madhya pradesh, 1989 CrLJ 2205 (MP).)

The Madras High Court has held that where a person was essentially a
witness  for  the  prosecution  and  the  prosecution  should  have  cited  him
either in the charge-sheet or immediately afterwards but failed to do so, the
failure of the prosecution to call him as a witness cannot be made up by the
Court exercising its power under this section.
(In re, K.V.R. S. Mani, (1951) Mad 986.)

APPELLATE COURT IS NOT JUSTIFIED IN ALLOWING PROSECUTION TO FILE
FRESH AFFIDAVITS
  Although the Court  can examine a witness at  the instance of  the
prosecution  or  defence,  still,  when  the  prosecution  asks  the  Court  to
examine him because it could not examine him though it had intended to
do so,  that  should be no ground for the Court  to  exercise its  discretion
under this section. Similarly, where the objections concerning the defect in
the affidavits of the police officials to prove the link evidence had been
pointed out before the trial Magistrate itself, the appellate Court was held
not justified in permitting the prosecution to file fresh affidavits of the police
officials.
(Jarnail Singh v. State of Punjab, 1990 CrLJ 2310 (Punj).)

     In Rajaram Prasad v. State of Bihar, (2013) 14 SCC 461 following
principles were culled-

(a)  Where the Court is right in thinking that the new evidence is needed by
it? Whether the evidence sought to be led in under Section 311 is noted by
the Court for a just decision of a case?

(b)   The  exercise  of  the  widest  discretionary  power  under  Section  311
Cr.P.C.  should  ensure  that  the  judgment  should  not  be  rendered  on
inchoate,  inconclusive  speculative  presentation  of  facts,  as  thereby  the
ends of justice would be defeated.
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(c)  If evidence of any witness appears to the Court to be essential to the
just  decision  of  the  case,  it  is  the  power  of  the  Court  to  summon and
examine or recall and re-examine any such person.

(d)  The exercise of power under Section 311 Cr.P.C. should be resorted to
only with the object of finding out the truth or obtaining proper proof for
such facts, which will lead to a just and correct decision of the case.

(e)  The exercise of the said power cannot be dubbed as filling in a lacuna in
a prosecution case, unless the facts and circumstances of the case make it
apparent that the exercise of power by the Court would result in causing
serious prejudice to the accused, resulting in miscarriage of justice.

(f)  The wide discretionary power should be exercised judiciously and not
arbitrarily. 

(g)  The Court must satisfy itself that it was in every respect essential to
examine such a witness or to recall him for further examination in order to
arrive at a just decision of the case.

(h)  The object of Section 311 Cr.P.C. simultaneously imposes a duty on the
Court to determine the truth and to render a just decision.

(i)   The  Court  arrives  at  the  conclusion  that  additional  evidence  is
necessary, not because it would be impossible to pronounce the judgment
without  it,  but  because there would be a failure  of  justice  without  such
evidence being considered.

(j)  Exigency of the situation, fair play and good sense should be the safe
guard, while exercising the discretion. The Court should bear in mind that
no party in a trial can be foreclosed from correcting errors and that if proper
evidence was not adduced or a relevant material was not brought on record
due to any inadvertence, the Court should be magnanimous in permitting
such mistakes to be rectified.

(k)  The Court should be conscious of the position that after all the trial is
basically for the prisoners and the Court should afford an opportunity to
them in the fairest manner possible.  In the parity of reasoning, it would be
safe  to  err  in  favour  of  the  accused getting  an opportunity  rather  than
protecting  the  prosecution  against  possible  prejudice  at  the  cost  of  the
accused.  The  Court  should  bear  in  mind  that  improper  or  capricious
exercise of such a discretionary power, may lead to undesirable results. 

(l)  The additional evidence must not be received as a disguise or to change
the nature of the case against any of the party.

(m)  The power must be exercised keeping in mind that the evidence that is
likely  to be tendered,  would be germane to the issue involved and also
ensure that an opportunity of rebuttal is given to the other party.

(n)  The power under section 311 Cr.P.C. must therefore, be invoked by the
Court only in order to meet the ends of justice for strong and valid reasons
and the same must be exercised with care, caution and circumspection. The
Court should bear in mind that fair trial entails the interest of the accused,
the  victim  and  the  society  and,  therefore,  the  grant  of  fair  and  proper
opportunities  to  the  persons  concerned,  must  be  ensured  being  a
constitutional goal, as well as a human right.
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INHERENT POWER TO RECALL
The Supreme Court  has held that  the Court  has inherent  power to

recall a witness if it is satisfied that he is prepared to give evidence which is
materially different from what he had given at the trial. 

(Hussain Umar v. Dalipsinghji, AIR 1970 SC 45 : (1969) 3 SCC 429. Ram Deo
Sharma v. State of Bihar, AIR 1999 SC 3524 : (1999) 7 SCC 604, directions
for speedy trial of criminal cases were given in the main judgment in Raj
Deo Sharma v. State of Bihar, AIR 1998 SC 3281 : 1998 AIR SCW 3208 :
1998  CrLJ  4596  :  (1998)  7  SCC  507.  Some  clarification  which  became
necessary about those guidelines was provided in above-cited second case
and  the  Supreme  Court  directed  that  those  guidelines  be  implemented
forthwith.)

EVIDENCE OF A WITNESS WAS GIVEN UP INITIALLY – LATER SOUGHT FOR
RECALL  AFTER  DEFENCE  EVIDENCE  –  ORDER  OF  RECALL  ISNOT
APPROPRIATE It is not proper exercise of discretion of the Court to allow
evidence explaining the delay in the lodging of the FIR to be recorded after
the accused had closed their  defence, and more so, when the proposed
witness  was  already  listed  in  the  original  list  of  witnesses  filed  by  the
prosecution, but given up by the Public Prosecutor. 
(Piara Singh v. State of Punjab, 1978 CrLJ 771 (P&H).)

RECALL OF INVESTIGATING OFFICER
Recalling  investigating  officer  after  the  closure  of  the  evidence  to

produce or prove the disclosed statements was held not to be essential for
a just decision. 
(Chandran v. State of Kerala, 1985 CrLJ 1288 (Ker))

RECALL OF INFORMANT
Where in a police initiated case, the trial Judge had refused to recall a

witness, and the informant went in revision against the refusal order, it was
held that the revision was maintainable even if the case was instituted by
the police. The High Court accepted the prayer of recalling the witness. 
(Mukund Dev Baral v. Sanjib Baral, 1992 CrLJ 3048 (Ori).)

REASON GIVEN AS FILED ONLY TO DELAY – CONFIRMED
In a  murder  case,  a  few days  after  the examination  of  P.W.1.,  the

defence moved for recalling the witness on the ground that he had written
a letter expressing ignorance about the murder, the High Court confirmed
the Sessions Judges order rejecting the application as it appeared to have
been moved only to cause delay.
(Shyam v. State of M.P., 1995 CrLJ 3598 (MP); M. Abbas Dakshina Kannada
v. State of Karnataka, 1996 CrLJ 317 (Kant), non-production of an injured
eye-witness, effect.)

CHANGE OF COUNSEL NOT A GROUND
In State (NCT of Delhi) v. Shiva Kumar Yadav, (2016) 2 SCC 402,  it

was held that mere change of counsel cannot be a ground to recall  the
witness.

SECTION NOT LIMITED ONLY TO BENEFIT ACCUSED
A  witness  was  examined  and  cross-examined  before  a  Magistrate.

Subsequently, he gave inconsistent evidence before a Juvenile Court where
one of the accused was being tried. An application was made before the
Magistrate to re-summon him for cross examination  about his statements
in the Juvenile Court. The Court did not allow the application. The Court said
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that  the  section  is  not  limited  only  to  the  benefit  of  the  accused.  The
determinative  factor  for  exercise  of  the  power  is  to  see  whether  it  is
essential to a just decision in the case.
(Hanuman Ram v. State of Rajasthan, AIR 2009 SC 69)

NOT TO FILL UP LACUNA
This section is couched in very wide-terms. It empowers the Court at

any stage of an inquiry, trial or other proceedings to summon any person as
a witness or examine any person in attendance or recall and re-examine a
witness already examined. The words ‘essential to the just decision of
the case’  are the key words.  But  the exercise of  this  power cannot be
arbitrary. The Court should not permit the prosecution to fill-up the lacuna.
It has been held that whether recall of a witness is for filling-up of a lacuna
or it is for a just decision of a case depends on facts and circumstances of
each case.
(Mannan SK. v. State of West Bengal, AIR 2014 SC 2950 )

MATERIAL WITNESSES CAN BE SUMMONED
In the matter of summoning of material witnesses, the section creates

wholly  a  discretionary  power.  The  discretion  thus  conferred  is  to  be
exercised judiciously. 
(Zahira Habibullah Sheik v. State of Gujarat, AIR 2006 SC 1367)

NO LIBERAL RECALLING
In State of Haryana v. Ram Mehar, (2016) 8 SCC 762, it was held that

the  Doctrine of Balance must be adhered to and  the interests of victim
and accused must be balanced. It was further held that the concept of Fair
Trial cannot be limitlessly stretched to permit recall of witnesses endlessly
on ground of magnanimity etc.

This section and Section 165, the Indian Evidence Act.-  The
power of the Court u/s. 165, Evidence Act, is complimentary to its power
u/s. 311 Cr.P.C. The discretion to examine witnesses u/s. 311, though very
wide, the very width requires corresponding caution.
(Himanshu Singh Sabharwal Vs. State of MP, AIR 2008 SC 1943)

1. ‘At any stage of any inquiry, trial, etc.’- “ The powers u/s. 311 can
be  exercised  at  any  stage  if  the  evidence  of  a  witness  appears  to  be
essential  to just  decision of  the case and it  is  the duty of  the Court  to
summon or recall examining any such person.”
(Sama Ram Vs. State of Rajasthan, (2002) Cr.LJ 3134 Raj.)

Even  after  both  parties  have  closed  their  cases,  it  is  open  to  the
Magistrate to summon any person as a witness if his evidence appears to
him to be  essential to the just decision of the case. 
(Mohd Akbar Vs. Emperor, 1948 Nag 308)
(Nirmal Vs. State of Punjab, 2002 CrLJ 447 (P&H) either side can produce
additional  evidence before  Judgment.   Report  of  handwriting expert  was
allowed to be produced after the closure of the prosecution case and during
the defence stage.   It  was  held that  it  shall  not  prejudice the rights  of
accused.)

The words “at any stage” would include the stage reached when
evidence on  both sides  has  been taken and the  case is  adjourned for
judgment. 
(Ananda Chunder Singh Vs. Basu Mudh, 1896 ILR 24 Cal. 167)
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Additional evidence can be permitted to be produced even after the
defence  has  been  closed  or  arguments  heard,  before  the  giving  of  the
judgment. No fixed rules can be laid down in the matter, as the interest of
justice must be considered paramount. 
(Sukhdev singh Vs. State of Punjab, 1982 Cr.LJ 2201.)

However,  when  witness  was  recalled  after  the  stage  of  final
arguments to explain whether the weapon was used from the edge side or
the blunt side, it was held that this was an improper use of the discretion. 
(Balwant Singh Vs. State of Rajasthan, 1986 Cr.LJ 1374 Raj.)
 
RECALL  OF  WITNESS  WAS  ALLOWED  BUT  TENDERING  OF  ORIGINAL
DOCUMENTS REJECTED – IN NDPS CASE  

Where between the date of conclusion of arguments and date fixed for
judgment, a Special Judge under the NDPS Act allowed the prosecution to
recall a few witnesses, but rejected its prayer for tendering original records
of search and recovery of contraband on the ground that it would amount to
tendering additional evidence, it  was held that there was no flow in the
orders  of  the  trial  Court,  which  would  warrant  interference  of  the  High
Court. 
(R.N.Kakkar Vs. Haneef Gafoor Naviwala, 1996 Cr.LJ 365 Bombay)

ORDER  OF  MAGISTRATE  TO  EXAMINE   THE  COLLECTOR,  INVESTIGATING
OFFICER AND HANDWRITING EXPERT IN A FORGERY CASE

In a forgery case, after closure of prosecution evidence, and before
the  examination  of  the  accused,  the  Magistrate  thought  it  proper  to
examine the Collector, Investigating Officer and Handwriting Expert in the
interest of justice and directed issue of summons for the witnesses. The
High Court found no illegality or error on the part of the Magistrate. It was
held that no prejudice to the accused was caused.  
(Bhikari Choran Bhoi Vs. State of Orissa, 1992 CrLJ 2592 Ori.)

ALLOWING RECALL TO FILL UP LACUNA THAT TOO WHEN JUDGMENT WAS
PARTLY DELIVERED - ILLEGAL

Where the trial Judge pointed out to the prosecutor about the lacuna
in the case and allowed further evidence to make up the deficiency at the
stage when the judgment was part-delivered, the Bombay High Court set
aside the conviction holding that such a practice was illegal.
(Omprakash Shankerlal Sharma Vs. State of Maharashtra, 1993 CrLJ 3175
Bom.)

TRIAL TERMINATES WITH THE PRONOUNCEMENT OF JUDGMENT
‘Trial’  within  the  meaning  of  this  section  terminates  with  the

pronouncement of judgment; until that stage is reached fresh evidence can
be called under this section for the proper decision of the case.
(Ram Jeeth Vs. State, AIR 1958 ALL 439)

  Where the trial  Court  had recorded the statement of accused and
posted the case for judgment, then prosecution moved an application for
summoning three witnesses, and one of them  was the investigating officer
in the case.  The trial court allowed the summoning of the investigating
officer only. It was held that the order was in full conformity with the scope
of s. 311 and mere posting of a case for judgment does not limit the
powers of Court to summon a material witness. 
(Chandra Shekar Vs. State of Rajasthan, 1992 CrLJ 4039 Raj.)
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MATERIAL WINESSES – RECALL ALLOWED GIVING CHANCE TO ACCUSED TO
CROSS EXAMINE AND LEAD REBUTTAL

Where the trial Magistrate refused to summon two witnesses sought
to be produced by the prosecution after the statements of the accused were
recorded  in  the  case,  the  High  Court  quashed  the  refusal  order  of  the
Magistrate holding the witnesses sought to  be produced should be very
material and essential for both the parties.  However, it was directed that
the accused be afforded fair opportunity to cross-examine the witnesses
and also to lead evidence in rebuttal. 
(Avtar Singh Bhasin Vs. Haripal Singh, 1995 CrLJ 1151 HP. Also see Pradeep
Kumar Agarwal Vs. State of Orissa, 1995 CrLJ 76 Ori.) 

RECALL ALLOWED ON COSTS – REASON BEING ABSENCE OF COUNSEL
Where many prosecution witnesses could not be cross-examined even

on the adjourned date due to absence of the counsel of the accused, the
Rajasthan High Court ordered to recall the witnesses for cross-examination
at the expenses of the accused. 
(Hazari Ram Vs. State of Rajasthan, 1994 CrLJ 3758 Raj.)

In a case u/s. 498A IPC, two women witnesses were examined in Court
in the presence of the accused; however, they could not be cross-examined
inspite of several adjournments. At length, the Magistrate proceeded with
the case. It was held that sufficient opportunity was given to the accused to
cross-examine the witnesses and he could not claim as of right to cross-
examine them at a subsequent stage. However, the High Court allowed one
more opportunity to cross-examine the witnesses on payment of Rs. 500 to
each  witness  as  costs  in  addition  to  the  costs  already  awarded  by  the
Magistrate.
(Ashok Kumar Vs. State of Rajasthan, 1995 CrLJ 1231 Raj.)

2. ‘Any person as a witness’. - This phrase will not include the accused.
(Queen Empress Vs. Subbayya, 1889 (12) Mad 451.)
 
COURT WITNESS
  A Magistrate is competent to summon any person as a Court witness
at  any  stage  of  the  proceedings,  but  he  should  inform  the  parties
beforehand  of  the  names  of  such  witnesses,  so  as  to  afford  them  as
opportunity of proper cross-examination.
(Udho Ram Vs. The Crown, AIR 1929 Lah 120.)

ANY PUBLIC INTERESTED PERSON
Where a complaint is filed but the complainant remains absent, any

public interested person other than the complainant may apply to the Court
to be allowed to give evidence u/s. 311 in support of the prosecution case.
The Court may allow or refuse to allow the reception of such evidence after
a very careful scrutiny.
(L.Manuel Chillikkoodathil Augustin Vs. State of Kerala, 1984 CrLJ 1897 Ker.)
APPLICATION UNDER s 311 CrPC HAS TO BE DECIDED – NOT TO BE KEPT
ASIDE
(Vijay  Kumar  Vs.  State  of  Rajasthan,  2002  CrLJ  3988  Raj,  keeping  the
application  filed  under  section  311  undecided  may  itself  tantamount  to
cause prejudice to the accused)
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REFUSAL  TO  SUMMON  NEIGHBOUR  ON  THE  GROUND  HE  DIDNOT  SAY
ANYTHING UNDER s. 161 CrPC – NOT PROPER

In a dowry-death case, the Rajasthan High Court set aside the order of
a Court refusing to summon witnesses on the ground that they did not say
anything  about  the  prior  conduct  of  the  accused  persons  towards  the
deceased in their statement u/s. 161 Cr.P.C. and expressing the opinion that
the witnesses of the neighborhood would always be material as they had
the occasion to see the behavior and relationship of the accused persons
towards the deceased. 
(Syed Firozuddin Vs. State of Rajasthan, 1993 CrLJ 1169 Raj.)

NON EXAMINATION OF LINK WITNESS NOT FATAL IN RAPE CASE
In a rape case,  the testimony of  the victim was found cogent and

reliable and truthful, it was held to be sufficient to base conviction without
any corroboration and it did not matter that a witness of link evidence was
not examined.
(Kedar Nath Singh Vs. State of Delhi (Admn.), 1995 CrLJ 4121 Del.)

WHEN  MATERIAL  WITNESSES  ARE  NOT  EXAMINED  FOR  SEVEN  YEARS
PERMISSION FOR EXAMINING FURTHER UNIMPORTANT WITNESSES MAY BE
REFUSED

Where  the  prosecution  failed  to  examine  its  witnesses  inspite  of
sufficient opportunities, while the case remained pending for seven years,
permission for examining further unimportant witnesses may be refused. 
(Niranjan Ghosh Vs. Ananda Mondal, 1995 CrLJ 4086 Cal.)

DELAY IN EXAMINING EYE WITNESSES CANNOT DISCARD THEIR EVIDENCE
WHEN IT IS CONVINCING AND RELIABLE

In  a  murder  case,  there  was  inordinate  delay  in  recording  the
statements of eye-witnesses. The Supreme Court held that simply on that
account convincing and reliable evidence adduced could not be discarded.
(Krishnapal Vs. State of U.P., AIR 1996 SC 733.)  

PROCEDURE  UNDER  OLD  CrPC  WHERE  COMMITTING  MAGISTRATE  WAS
RECORDING EVIDENCE
The  Madras  High  Court  has  held  that  where  a  prosecution  witness  has
turned hostile in the committing Magistrate’s Court, the Public Prosecutor
cannot be compelled to examine him in the Sessions Court, but he should
see that the witness is present in the Sessions Court so that the Judge may
examine him if he is an important witness.
(In re, Peria Guruswami (1942) ILR Mad 77.)

EXTREME DUTY ON PUBLIC PROSECUTOR EXPECTED TO FAVOUR ACCUSED
ALSO
 The Bombay High Court has held that if the Public Prosecutor knows of
a witness who favours the accused, it is his duty either to call the witness
himself or to see that the defence is supplied with the name of the witness
and given an opportunity of calling him. 
(Emperor Vs. Vasudeo Balwant Gogte, AIR 1932 Bom 279.)

 The Public Prosecutor should, in a capital case, place before the Court
the  testimony  of  all  available  eye-witness  though  they  give  different
accounts. He should not refuse to examine in the Sessions Court a witness
who had been declared hostile before the committing Magistrate. (Sarfaraz
Ali, (1941) 17 Luck.20).  There is, as such, no committal proceeding under
the present Code.
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MATERIAL WITNESSES CAN BE EXAMINED TO BRING ON RECORD RELEVANT
CIRCUMSTANCES

In cases of circumstantial evidence, it was held that the Court must
take initiative to summon and examine material witnesses in order to bring
the relevant circumstances on record.
(State of Gujarat Vs. Savabhai Bhikhabhai, 1995 CrLJ 3061 Guj.)

OVERSIGHT OR MISTAKE OF PROSECUTION CAN BE CORRECTED BY COURT
When prosecutor fails to produce relevant material either on account

of oversight or mistake, it is the duty of the Court to correct such mistake
for a just decision of the case. This does not amount to filling up a lacuna in
prosecution case.
(Mustakeem Vs. State of U.P., 2002 CrLJ 1516 (All))

WHEN IMMUNITY FROM PROSECUTION WAS GRANTED BY NCB, ACCUSED AS
WITNESS OUGHT TO BE PERMITTED

While  immunity  from  prosecution  was  granted  to  an  accused  by
Narcotics Control Bureau u/s. 64 of the NDPS Act, an application u/s. 311
was filed by the prosecution before Sessions Judge for leave to examine the
accused as a witness in the pending case.  Rejection of the application by
the Sessions Judge u/s. 311, which resulted in withdrawal of the immunity,
granted u/s. 64 NDPS Act, it was held that that was not justified as Sessions
Judge could not sit in appeal over decision of Narcotics Control Bureau u/s.
64.
(Jasbir Singh Vs. Vipin Kumar Jaggi, AIR 2001 SC 2734)

POWER  TO  SUMMON  MATERIAL  WITNESSES  IN  ALL  CIRCUMSTANCES
INHERENT

The Court has the power to summon material witnesses not only in
favour  of  the  accused,  witnesses  favouring  the prosecution can also  be
examined,  no  matter  even  if  it  amounts  to  filling  of  loopholes  in  the
prosecution case.
(Iddar Vs. Aabida, AIR 2007 SC 3029)

RECALL OF A WITNESS ONCEDOESNOT PREVENT HIS FURTHER RECALL –
FACTS HERE WARRANT RECALL

In a murder case, the investigating officer recorded the statement of
the person who later died. The said statement inadvertently could not be
brought on record. The  prosecution wanted to treat it as dying declaration
and made an application for  recall  of  the Investigating officer  after  one
month of his re-examination. It was held that it cannot be said that it was
for the purpose of filing-up lacuna. Moreover, it would cause no prejudice to
the accused as he was aware of the statement.  It was further held that
recall of a witness once does not prevent his further recall as the power of
recall does not put such limitation on the Court.(Mannan Sk. Vs. State of
West Bengal, AIR 2014 SC 2950)

ARBITRARY EXERCISE OF POWER – AS HELD IN CIRCUMSTANCES
A case of bribery was instituted by the father of one Ruchi Saxena in

respect of the property belonging to the said daughter Ruchi Saxena. The
said  daughter  had  nothing  to  do  with  the  bribery  case,  either  as
complainant or as a witness to the trap arranged by the police. Her name
did not figure as one of the witnesses to be examined by prosecution when
charge-sheet was submitted. It was held by the Supreme Court that her
evidence cannot be said to be essential for just decision of the case. In that
view of  the matter,  the order summoning the said  daughter  as  a Court
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witness was held to  be improper  and arbitrary exercise of  power.  (Vijay
Kumar Vs. State of U.P., 2012 CrLJ 305 SC)

Non-examination of investigating officer.- Failure to examine the
investigating  officer  has  been  held  to  be  not  fatal when  no  serious
contradictions  have  been  pointed  out  in  respect  of  the  evidence  of
important eye-witnesses.  Also, the non-examination of the constable who
recorded the FIR statement was not viewed as of serious consequence as
the wife of the deceased was examined to prove the fact that she had given
the statement to the police.  Strong and convincing evidence was there to
prove that the accused along with others had attacked the deceased and
injured eye-witnesses.  Sessions Judge had given valid reasons for finding
the accused guilty.   The order of  the High Court  acquitting the accused
persons was set aside.
(State of Karnataka Vs. Bhaskar Kaushali Kotharkar, AIR 2004 SC 4333.)

RESPECT THE WITNESS – WITNESS PROTECTION CONCEPT
Recall.-  When  a  witness  comes  to  depose  before  the  Court  in  a

criminal trial, he is doing public service to the criminal justice system and,
therefore, he is entitled to receive all the respect and protection for doing
that service to the society. Equally, it is the duty of the Courts, counsel and
the parties to litigation to realise and appreciate the inconvenience of the
witness and not to summon and resummon him in a casual manner to suit
the convenience of individual lawyers, litigants or for that matter even the
Court.
(Haribabu Vs. State of U.P., 2002 CrLJ 2213 All)
PURPOSE OF RECALL – MAKE IT CLEAR
 Where  a witness  was  sought  to  be recalled  without  disclosing  any
authentic material, with which he was to be confronted, it was held that s.
311 Cr.P.C. was not to be applied in 2 stages-first, by seeking permission to
recall a witness, and thereafter, producing the material.  All such material
requires to be disclosed in one go and not in piecemeal stages.
(Virender Singh Vs. State, 1993 CrLJ 1627 Del.)

MISTAKES OR LACHES ON THE PART OF THE PROSECUTOR IN CONDUCTING
HIS CASE CANNOT BE TAKEN TO BE A LACUNA IN THE PROSECUTION CASE.

Re-examination of prosecution witnesses cannot be permitted merely
for filling up lacuna in the prosecution evidence. Mistakes or laches on the
part of the prosecutor in conducting his case cannot be taken to be a lacuna
in the prosecution case.
(Rajendra Prasad Vs. Narcotic Cell, AIR 1999 SC 2292.) 

CROSS  EXAMINATION  OF  COMPLAINANT  AND  SHADOW  WITNESS  WAS
DEFERRED  –  DEFENCE  WANTED  TO  CROSS  EXAMINE  THEM  AFTER
EXAMINATION  OF  TRAP  LAYING  OFFICER:  HELD  AS  GOOD  REASON  FOR
RECALL – THOUGH DELAYED EXTREMELY

In  a  case  of  bribery,  where  the  accused  sought  recall  of  the
complainant and the shadow witness for cross-examination on the plea that
their  cross  examination  was  deferred,  as  the  defence  wanted  to  cross-
examine them after the trap laying officer was examined, it was held by the
Supreme  Court  that  the  prayer  for  recall  was  liable  to  be  accepted
notwithstanding that the prayer was made years after their examination-in-
chief.   It  was  held  that  refusal  to  recall  the  witness  would  amount  to
condemning the accused without giving him opportunity to challenge the
correctness of the prosecution version and credibility of witness.
(P.Sanjeeva Rao Vs. State of A.P., AIR 2012 SC 2242.)
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POWER UNDER S 311 IS NOT MERE POWER IT IS DUTY CAST UPON
In Sister Mina Lalita Baruwa v. State of Orissa, AIR 2014 SC 782, it has

been held by the Supreme Court that it is the duty of the Court to remove
anomaly in the recording of evidence. In a case, where a mis-statement was
made by the officer holding identification parade and the statement went
unnoticed by the prosecution,  it  was held that the Court  ought to have
exercised  power  u/s.  311  of  the  Code.  Explaining  the  proposition  F.M.I.
Kalifulla, J., speaking for the Bench, in Shakila Abdul Gafar Khan Vs. Vasanth
Raghunath Dhoble, AIR 2003 SC 4567,  observed as follows:

21. Having referred to the above statutory provisions, we would discern that while under
S. 301(2) the right of a private person to participate in the criminal proceedings has got its own
limitations, in the conduct of the proceedings, the ingredients of S. 311 empowers the trial
Court in order to arrive at a just  decision to resort  to an appropriate measure befitting the
situation in the matter of examination of witnesses. Therefore, a reading of Ss. 301 and 311
together keeping in mind a situation like the one on hand, it will have to be stated that the trial
Court should have examined whether invocation of S. 311 was required to arrive at a just
decision.”

Recalling complainant  for  re-examination.- An  application  was
made for recalling and re-examining complainant. Its rejection was allowed
u/s/ 482 without hearing the accused. The application to recall the order
was also rejected. The order allowing the petition u/s. 482 was set aside
even though it is true that the High Court has no power to review or recall
its orders.
(Sister Mina Lalita Baruwa v. State of Orissa, AIR 2014 SC 782 at page 789.)

Suo motu reopening.- Where after closure of prosecution evidence,
the District & Sessions Judge suo motu reopened the case and directed to
issue summons to Radiologist so that he may give his evidence and file the
x-ray report, considering the same to be useful for deciding the case and
giving reasons therefor, it could not be said that jurisdiction u/s. 311 was
exceeded. 
(Palacharla Rama Rao Vs. State of AP. 2002 CrLJ 4189 A.P.)

Cross-examination.- The prosecution as well as the defence have a
full right to cross-examine a witness called by the Court. The Court cannot
restrict the cross-examination to the subjects on which it had examined the
witness.  When the witness  was  permitted  to  be cross  examined by the
Public Prosecutor, such a witness cannot be discarded altogether. 
(Narpat Singh Vs. State of Rajasthan, 1990 CrLJ 2720 Raj.)

Recalling order of closure of evidence.- that shall not amount
to  review  of  its  own  order: In  a  trial  for  murder,  the  prosecution
evidence was ordered to be closed by Sessions Judge before examination of
all the witnesses. After transfer of the case to another Sessions Jude, that
order was recalled and the Addl.PP was directed to produce the witnesses.
The High Court allowed revision petition filed by the accused taking the
view that a Criminal Court cannot recall its earlier order. The State filed an
application u/s. 311 before the Sessions Judge for examining the witnesses.
The application was rejected in view of the High Court’s order allowing the
revision petition.  The Supreme Court held that the application u/s. 311 was
wrongly rejected.
(Shailendra Kumar Vs. State of Bihar, AIR 2002 SC 270.)

*** *** *** 


