SUITS- INSTITUTION
– PLACE OF
INSTITUTION PARTIES TO SUIT

Q1
WHAT IS SUIT?

Ans:
Suit is a civil proceedings initiated in a
court of law for redressal of legal
injury or enforcement of a civil right,
and it is a continuous process from the
stage of initiation till the stage of
securing the relief sought for in the
suit.

Q2.
WHAT DOES SUITPROCEEDINGS
COMPRISE OF?

Ans:
It comprises of Institution, Trial and passing of decree including a final
decree, and Execution Proceedings.

SHAB KARAN BESDHA
VS.
SITA SHARAN BESDHA
(2009) 9 SCC P689
The Supreme Court in the above case observed that there is
artificial division of the suit proceedings as preliminary decree
proceedings, final decree proceedings and execution proceedings and that
trial judges of the view that the judicial function is only to conduct the
trial proceedings till the passing of the preliminary decree and that final
decree proceedings or eviction proceedings is only ministerial act or
administrative act, and that the troubles of a litigant actually would start
from the time he obtains decree, since he has to seek execution of the
decree to realize the fruits of the decree.

Q3.
WHAT IS
INSTITUTION OF
SUIT?

Ans.
As per Sec. 26 and Order 4 Rule 1
CPC, every suit is instituted with
presentation of plaint. In other
words, for institution of every
suit, presentation of plaint is
compulsory.

Q4.
Why it is prescribed under
Sec.26 (2) CPC that in
every plaint facts shall be
proved by affidavit?

Ans.
The Supreme Court in
Salem Advocates Bar Association
Vs.
Union of India,
AIR 2005 SC 3353
held that the affidavit is obtained to fix
responsibility on the plaintiff about the truth of the
facts stated in the plaint and that in case the plaint
is amended, a fresh affidavit has to be insisted upon
and that the affidavit is not a piece of evidence.

Q5.
When it can be
said that a suit
is duly
instituted?

Ans.
When a plaint is presented in civil court, it is
sent for scrutiny to the Chief Ministerial
Officer of the Court and the CMO if after
scrutiny finds that the plaint is in order, has
to prepare Office note on the plaint to that
effect and place it before Judge of the Court
for order directing registration of the plaint
thereafter the particulars of the suit will be
entered in the register of suits.

PLACE OF
INSTITUTION

Q6.
What is the Court in
which every suit has
to be instituted?

Ans.
As per Section 15 every
suit has to be instituted
in the court of lowest
grade.

Q7.
What are the suits to be
instituted where the
subject matter is
situate?

Ans.
As per Section 16, subject to pecuniary and other limitations
prescribed by law, suits for recovery of immovable property with
or without rent, suits for partition of immovable property, Suits
based on mortgage or charge on immovable property, suits for
determination of right or interest in immovable property, suits
for compensation for wrong to immovable property and suits for
recovery of movable property under distraint or attachment,
have to be instituted in the Court within the local limits of whose
jurisdiction the property is situate. There is a proviso to Sec.16
which says that a suit to obtain relief respecting, or compensation
for wrong to immovable property held by the defendant, when
the relief sought for in the suit can be obtained through personal
obedience of the defendant, the same can be filed either in the
court in whose jurisdiction the property is situate or in the court,
in whose local jurisdiction the defendant resides, carries on
business or personally works for gain.

Q8.
What is the court that has
got jurisdiction when the
immovable property is
situate in the jurisdiction
of different courts?

Ans.
Under Section 17, when the immovable
property is situated within the
jurisdiction of different Courts, suit in
respect thereof can be filed in any of the
courts, but as per the proviso
thereunder, in respect of the value of the
subject matter of the suit, the entire
claim is cognizable by such court.

Q9.
In which court a suit has to be
filed when it is uncertain as to
in whose local limits of
jurisdiction of two or more
courts immovable property is
situate?

Ans.
As per Section 18(1) the suit can be filed in
any one of those courts and the only
condition is that the court entertaining the
suit has to record a statement about the
alleged uncertainty, but the proviso
thereunder stipulates that the Court that
entertains the suit must be competent as
regards the nature and value of the suit to
exercise the jurisdiction.

Q10.
Where a suit relating
to compensation for
wrongs to persons or
movables has to be
filed?

Ans.
Sec.19 says the suit can be filed
either in the Court in whose
jurisdiction the alleged wrongs were
committed or in the Court in whose
jurisdiction the defendant resides,
or carries on business, or personally
works for gain.

Q11.
Where the suits, other
than those referred to in
Sections 16 to 19, have to
be instituted?

Ans.
As per Sec. 20, such other suits have
to be instituted in the Court in
whose jurisdiction the defendant
resides, or carry some business or
personally works for gain or the
cause of action wholly or in part
arises.

Q12.
Whether objection
as to jurisdiction is
permissible
at
Appellate stage?

Ans.
Appellate Court shall not allow
objection to place of suing, unless such
objection was taken in the Trial Court
at or before the settlement of the issues,
but the court can entertain such
objection if it comes to the conclusion
that if that objection is not considered it
would result in failure of justice.

PARTIES TO
SUITS
(Order 1)

Q13.
Who may be
joined as
Plaintiffs in a
suit?

Ans.
All persons whose right to relief arises
out of the same act or transaction or
series of acts or transactions may be
joined as Plaintiffs. The test is whether
any common question of law or fact
would arise if such persons brought
separate suits (Order 1 Rule 1).

Q14.
Who will be
joined as
Defendants?

Ans.
All persons, against whom right to relief
in respect of an act or transaction or
series of acts or transactions, accrues in
favour of the Plaintiff in a suit may be
joined as Defendants. The test is whether
against such persons (Defendants)
common question of fact or law would
arise in case separate suits were brought
against them. (Order 1 Rule 3).

Q15.
Whether the Court
after
trial
has
discretion to grant
relief in favour of some
of the Plaintiffs while
refusing the same for

Ans.
If after trial the Court finds that
one or more of the Plaintiffs only
are entitled for the relief sought for
while the other Plaintiffs are not
entitled, the Court accordingly can
deliver judgment [Order 1 Rule
4(a)].

Q16.
Whether in respect of a
suit claim, the Court after
trial fasten liability on
some or more of the
Defendants in the suits?

Ans.
The Court after trial if finds that
some of the Defendants are
liable for the suit claim while the
others are not, the Court
accordingly can give judgment
[Order 1 Rule 4 (b)].

Q17.
Whether a Plaintiff in a
suit
based
upon
contract is entitled to
join all those liable
under the contract or
any or few of them?

Ans.
The Plaintiff has the option of
joining as Parties to the same
suit all or any of the persons
who are severally and jointly
liable in the contract. (Order 1
Rule 6).

Q18.
What the Plaintiff has to do if
he has doubt about the person
from whom he is entitled to get
the relief, in case the cause of
action arose against several
persons?

Ans.
He may join all such persons as
Defendants so that the question
as to who among them is liable
for the suit claim and to what
extent, can be determined
between all the parties (Order 1
Rule 7).

Q19.
Whether one person
may sue or defend on
behalf of all persons
having
common
interest in a suit?

Ans.
The person may sue or defend
on behalf of all such persons,
but the Court has to grant
permission for the person to
represent the others as Plaintiffs
or Defendants [Order 1Rule 8(1)].

Q20.
Whether misjoinder
or non-joinder of
parties is fatal to the
maintainability of a
suit?

Ans.
No! A suit shall not be
defeated by reason of the
misjoinder and nonjoinder of parties (Order 1
Rule 9).

Q21.
Whether the rule that suit is
maintainable though it is bad
for misjoinder and nonjoinder of parties is applicable
even for non-joinder of
“necessary party”?

Ans.
There is a proviso to
Rule 9 of Order 1 and it
clearly says that the Rule
shall not apply to nonjoinder of “necessary
party”.

Q22.
Who are
necessary and
proper parties?

Ans.
Under Order 1 Rule 10(2), Court has got power to order addition of
necessary and proper party
The expressions “necessary party” and “proper party” are explained by the
Hon’ble Supreme Court in the case of
MUMBAI INTERNATIONAL AIRPORT PVT LTD
Vs.
REGENCY CONVENTION CENTRE AND HOTELS PVT. LTD & Ors
(2010) 7 SCC p417.
A “necessary party” is a person who ought to have been joined as a party
and in whose absence no effective decree could be passed at all by the
Court. If a “necessary party” is not impleaded, the suit itself is liable to be
dismissed.
A “proper party” is a party who, though not necessary party, is a person
whose presence would enable the court to completely, effectively and
adequately adjudicate upon all matters in dispute in the suit, though he
need not be a person in favour of or against whom the decree is to be made.

Distinction between
“necessary party” and “proper party” :
Sr.

“Necessary Party”

“Proper Party

1

Party who should have been impleaded by the Plaintiff

Impleadment of the party by the Plaintiff may not be
necessary.

2

Presence of the Party in the suit proceedings is essential Presence of the Party would help the Court in
for passing effective decree.
rendering just and proper decision in the suit.

3.

For grant of relief in the suit, the impleadment of the
party is compulsory.

Even in the office of proper party the court may
grant the relief asked for in the suit.

4

If the party is not impleaded, the suit is liable to be
dismissed.

Suit is not liable to be dismissed for not impleading
the proper party

Order 1 Rule 10 (2) CPC is not about
the right of a non-party to be
impleaded as party, but about the
judicial discretion of the Court to
strike out or add parties at any stage
of a proceeding. But in exercising the
judicial discretion, the Court will act
according to reason and fair play and
no according to whims and caprice.

PROBLEMS

1.
‘A’ instituted suit against ‘B’ for declaration of title and
recovery of possession in respect of a piece of land by
presenting Plaint in a civil court on 01.06.2017. In the
Plaint, among other things, it is held that the cause of
action for the suit arose on 25.04.2017. After scrutiny of the
Plaint, the court registered it as Suit and summons was
issued to the Defendant for his appearance on 30.06.2017.
On that date, the report of the process server revealed that
the Defendant had died on 05.05.2017. The court on the
basis of that report dismissed the suit on the ground that
the suit was filed against a dead person. WHETHER THE
ORDER OF DISMISSAL OF THE SUIT IS CORRECT IN
LAW, AND IF NOT, WHAT IS THE PROCEDURE UNDER
LAW THE COURT SHOULD HAVE FOLLOWED?

Ans:
The fact that by the date of institution of the suit, the
Defendant was dead would show the defect in the
institution of the suit. Since the suit is filed for
declaration of title and recovery of possession, and the
cause of action allegedly arose prior to the death of the
Defendant, the cause of action survives and
consequently, the Plaintiff should have been given
opportunity to bring the legal representatives of the
deceased Defendant on record. A full bench of Allahabad
High Court in
ALI Md. KHAN
Vs.
ISHAQ ALI KHAN
AIR 1931 ALLAHABAD p507,
held that defect or irregularity in the institution of suit
is curable.

2.
‘A’ filed suit against ‘B’ for declaration of title and injunction on
02.04.2018 pleading, inter alia, that he is owner and possessor of
the suit land having purchased the same from C under a
registered Sale Deed and that ‘B’ without any manner of right
whatsoever denied his title and interfered with his possession of
the suit land on 15.03.2018. Along with the Plaint, he filed some
Cist Receipts and no other documents. The suit was registered.
The Defendant filed Written Statement denying the case of the
Plaintiff and pleading that he had purchased the suit land from
the father of the ‘C’ in the year 2004 under Registered Sale Deed,
and he filed registered copy of the Sale Deed along with the
Written Statement. During the pendency of the suit and after the
Defendant filed Written Statement, the Plaintiff filed registered
Sale Deed executed by ‘C’ on 30.04.2018. At the final hearing, the
Plaintiff contended that he is entitled for declaration of title on
the basis of the registered Sale Deed? DO YOU ACCEPT THE
CONTENTION AND, IF NOT, WHY?

Ans.
The contention is not acceptable because as on the date
of suit he had no title over the property, and the Title
Deed obtained by him during the pendency of the suit
cannot be basis to declare his title as on the date of suit
and more so, when the Defendant had acquired title by
the date of suit in view of the registered Sale Deed
produced by him. The legal principle enunciated by the
Supreme Court in
NANDA KISHORE MARWA & Ors.
Vs.
Sumandri Devi
(1987) 4 SCC p382
is that the rights of the parties have to be determined
on the basis of the rights available as on the date of suit,

3.
‘A’ is a business man and he does whole sale
trade in Vishakapatnam. ‘B’ carries on
business in Delhi. He is also carrying on
business through his agent ‘C’ in
Vishakapatnam. ‘A’ supplied goods to ‘C’ at
the request of ‘B’. ‘B’ failed to pay the price of
the goods within the time prescribed as per
the contract between them. CAN ‘A’ SUE ‘B’
FOR RECOVERY OF THE VALUE OF THE
GOODS IN VISHAKAPATNAM OR DELHI?
AND IF SO, ON WHAT BASIS?

Ans:
A can file the suit in Delhi
where ‘B’ carries on business
or in Vishakapatnam where
the cause of action arose
[Section 20 (a) and (c)
illustration A].

4.
‘A ’ is a civil Contractor, and ‘B’ is a Corporation having Head office in
Mumbai and Branch office in Vishakapatnam. ‘A’ entered into an
agreement with ‘B’ for execution of certain civil works of ‘B’ at
Vishakhapatnam and Clause No. F of the Agreement says that in case of
dispute between the parties it is only the Courts at Mumbai that have
jurisdiction to entertain the dispute. The Agreement was entered into at
Vishakapatnam and the civil works were executed in the same city. ‘A’
filed civil suit for recovery of the money due under the contract against ‘B’
in a civil Court at Vishakapatnam. ‘B’ filed Written Statement contending,
inter alia, that as per the Agreement, the suit should have been filed in
Mumbai but not in Vishakapatnam and so, the Court has no territorial
jurisdiction to entertain the suit. A preliminary issue was framed by the
Court as to the jurisdiction of the court and after hearing both the
parties, the Court decided the issue by holding that it has jurisdiction to
entertain the suit. WHETHER THE DECISION OF THE COURT IS
CORRECT IN LAW, AND IF SO, WHY?

Ans.
The Supreme Court in
NEW MOGA TRANSPORT CO.
Vs.
UNITED INDIA INSURANCE Co. LTD .
AIR 2004 SC p2154
held that where two or more courts have
jurisdiction, parties can by agreement choose the
forum. In the case on hand, the Courts at
Vishakapatnam and Mumbai have jurisdiction but in
view of the agreement between the parties, it is only
the civil court at Mumbai that has jurisdiction to
entertain the suit, and so the decision of the Court
on the preliminary issue is not correct in law.

5.
‘A’ supplied goods to ‘B’ at Srikakulam under an agreement.
One of the clauses in the agreement says that in case of
dispute between the parties, the Courts at Vishakapatnam
have jurisdiction. ‘A’ is resident of Srikakulam, while ‘B’
resides in Vijayanagaram. ‘A’ files suit against ‘B’ for recovery
of money towards supply of goods in the court at
Vishakapatnam. ‘B’ filed Written Statement contending that
the Court at Vishakapatnam has no jurisdiction to entertain
the suit. After hearing both the parties on the preliminary
issue of jurisdiction, the Court held that it has no
jurisdiction to entrain the suit. WHETHER THE DECISION
OF THE COURT IS CORRECT AND IF SO WHY?

Ans.
The Apex Court in
HARSHATH CHIMANLAL MODI
Vs.
DLF UNIVERSAL LTD & Anr.
(2005) 7 SCC p791
held that Agreement conferring jurisdiction on court
not having jurisdiction, u/s. 28 of the Contract Act is
opposed to public policy and decree or order passed by
such court not having jurisdiction is non-est and
nullity in the eye of law. In the present case, the suit
could be filed in Vijayanagaram whereat the Defendant
resides or in Srikakulam where the cause of action
arose but not in Vishakapatnam as chosen by the party
as per the agreement.

6.
‘A ’ is owner of an extent of 1 acre situate in
Srikakulam. ‘B’ is resident of Srikakulam and carries
on business in the same place. ‘A’ is running his
business in Vishakapatnam. On 01.07.2017, ‘A’ entered
into an Agreement with ‘B’ for sale of his 1 acre of land
situate in Srikakulam. ‘B’ filed suit against ‘A’ in the
court at Vishakapatnam for specific performance of
the agreement. ‘A’ filed Written Statement
contending that the Court has no jurisdiction to
entertain the suit. On a preliminary issue as to
jurisdiction, the Court held that it has jurisdiction to
entertain the suit. WHETHER THAT DECISION IS
CORRECT IN LAW?

Ans.
As per the decision of the Apex Court in
HARSHAD CHIMANLAL ,
suit for specific performance has to be
filed only in the court in whose territorial
jurisdiction the suit property is situate
and so in the present case, the Court at
Vishakapatnam has no jurisdiction to
entertain the suit.

7.
In an Appeal, it was contended on behalf of the AppellantDefendant that the Trial Court had no territorial
jurisdiction to entertain the suit. In reply, the Counsel for
the Respondent argued that the contention is raised for the
first time before the Appellate Court, and so, it has no merit.
A perusal of the Written Statement reveals that the
Defendant did not take plea that the Court has no
jurisdiction. The Appellate Court after perusing the record
found that the Trial Court even though it had no territorial
jurisdiction entertained the suit and on the basis of that
finding, the Court directed the Appellant to present the
plaint before the proper court having jurisdiction.
WHETHER THE DECISION OF THE APPELLATE COURT
IS CORRECT IN LAW?

Ans:
The Hon’ble Supreme Court in
PATHUMMA
Vs.
KUNTALAM KUTTY,
(1981) 3 SCC p589
held that for invoking the objection u/s. 21 CPC, three
conditions have to be fulfilled, and they are:
(1) the objections must be taken in the Court of the first
instance;
(2) the objections must be taken at or before the settlement
of the issues;
(3) there has been consequent failure of justice;
It is also held that all the above three conditions must exist
to uphold the objections as to place of suing.

8.
In an Appeal, the contention raised on behalf of the AppellantsDefendants is that ‘A’ & ‘B’ were unnecessarily impleaded as Defendants-9
& 10, and so, the suit is liable to be dismissed on the ground of misjoinder
of parties, and that at any rate, the names of those two Defendants need
to be struck out from the pleadings of the Plaintiff, and therefore, the
judgment and decree of the lower court need to be reversed. The Counsel
for the Respondent argued that the lower court clearly held that the suit
is not bad for misjoinder of parties, and in view of that finding, the
contention raised is not tenable. The Appellate Court after perusing the
record found that D-9 & D-10 were unnecessarily impleaded as parties to
suit, and accordingly, reversed the finding of the lower court on that
issue, and without deciding the other issues, remanded the case to the
lower court with a direction to strike out the names of D-9 & D-10 and
send back the record to that court for disposal of the Appeal. WHETHER
THE DECISION IS IN ACCORDANCE WITH LAW?

Ans.
Section 99 CPC clearly says that no
case shall be remanded in Appeal
on account of misjoinder and nonjoinder of parties, and in view of
that, the Appellate Court ought not
to have remanded the case to the
Trial Court.

9.
‘A ’ & ‘B’ jointly purchased two acres of land in their names. They
started partnership business under the name and style as M/s.
Kalyan Trading Company and they are Managing Partners of the
firm. The partnership firm represented by its Managing Partners
filed suit against C & D for declaration and perpetual injunction in
respect of the above said two acres of land. The defendants filed
written statement resisting the suit claim. When the suit was
pending, A died. His son E was brought on record as co-plaintiff.
After trial, the Court dismissed the suit. Aggrieved thereby, the
plaintiffs preferred appeal. When the appeal was pending, B, the
other Managing Partner, died. The sons F& G filed petition under
Order 1 Rule 10 CPC contending that they are the legal
representatives of the deceased Managing Partner B and that they
have direct interest in the subject matter of the suit, since their
father had half share in the suit property, and therefore, they are
necessary and proper parties to the suit. The defendants opposed
that application

Ans:
The Hon’ble High Court in case of
Jyothi Trading Co.
Vs.
Portunuru Rameshwar Rao
2015(2) ALT P669
held that when in a suit filed by a partnership firm
represented by Managing Partners and when the suit
property was purchased jointly by those two Managing
Partners in their individual capacity and when one of those
persons dies, his LRs who are his sons, can be permitted to
come on record as plaintiffs as necessary and proper parties
having direct interest in the suit property, though not as
partners of the plaintiff firm but as successors to the joint
right of his father under the Law of Succession. In view of
that ruling, the petition filed.

10.
A is owner of petrol bunk premises. B took the premises on
lease for running petrol bunk business. Municipality issued
notice to A alleging that he constructed a room in the
premises without permission. A filed suit against the
Municipality for declaration that the notice is not valid and
for injunction not to demolish the room. The defendant
filed petition under Order 1 Rule 10 CPC contending inter
alia that A had committed breach of the terms of the Lease
Agreement and that he has sufficient material to show that
A had constructed the room without permission. A filed
counter opposing the petition while the Municipality did
not file any counter. Decide whether B is “necessary and
proper party”.

Ans.
Though B seeks to support the Municipality by
stating that he has material to show that A had
unauthorizedly constructed the room and to
sustain the action against A, it cannot be said that
he has legal interest in the subject matter of the
suit in the sense that the result of the suit would be
binding on him. Therefore, B is not ‘necessary and
proper party’ to the suit
Ramesh Hirachand Kundanmal
Vs.
Municipal Copn. of Gr. Bombay and Ors
1992 (2) SCC P524.

11.
Plaintiff filed suit for perpetual injunction pleading inter
alia that Government had assigned the suit land to him and
that he has been in possession and enjoyment of the land
for the more than 12 years, and that the defendant without
any manner of right whatsoever had tried to interfere with
his possession and enjoyment of the land. After completion
of trials and when the suit is coming up for arguments, the
defendant filed petition under Order 1 Rule 10 C.P.C.
seeking impleadment of Government officials as ‘necessary
parties’ on the ground that their partition in the
proceedings would enable the Court to decide as to whom
between him and the plaintiff the assignment patta was
given. The plaintiff vehemently opposed that petition by
filing counter stating that he adduced evidence to prove his
title and possession over the land. Whether the petition
under Order 1 Rule 10 can be allowed or not.

Ans:
Government is not ‘necessary and proper party” to the suit.
In a suit for injunction the Court while considering the possession
of the plaintiff as on the date of suit, can examine incidentally
prima facie title of the plaintiff over the suit land. In the present
case, according to the plaintiff, there is ample evidence to prove his
title and possession. The defendant filed the petition when the suit
is coming up for arguments and that only shows that he filed the
petition with the ulterior motive of protracting the litigation. The
Hon’ble High Court in
Taddi Chinnayya and others
Vs.
Chinnayya and others
2015(4) ALT 476
held that Court has a duty to curb vexatious and frivolous petitions
under Order 1 Rule10 with the ulterior motive of protracting the
litigation. In the present case also, the petitions filed without
merits and only to protract the litigation and so it has to be
dismissed.

12.
Suit is filed for partition of properties. Ex parte was passed in the
suit. Subsequently, the plaintiffs filed petition for grant of final
decree in terms of the preliminary decree. A third party filed
application under Order 1 Rule10 CPC seeking his impleadment
in the final decree proceedings contending, inter alia, that the
plaintiff had entered into an Agreement of Sale with him for sale
of some of the suit properties and delivered possession of them
and that the plaintiff subsequent to the date of Agreement of sale
colluded with the defendants and obtained ex parte decree and
that in case the final decree proceedings are continued and
concluded without his presence, his rights under the Agreement
of Sale would be jeopardised and so, he is ‘necessary and proper’
party to the final decree proceedings. The plaintiff filed counter
alleging that the agreement of sale is forged and fabricated and
he never agreed to sell the properties. Whether the petition filed
by the third party can be allowed or not?

Ans.
The Hon’ble High Court in
P. Chandrasekhar and anr.
Vs.
Sunchu Rajamallu & Ors.
2015(1) ALT 454
held that a third party can be impleaded even at the stage of
partition final decree proceedings under Order Rule 10 CPC, if
he has a right in the suit property and if there is possibility of
his right being affected if he is not added as a party. In the
present case, the third party is ‘necessary party’ because in
case final decree is passed, his rights would be affected since
the properties covered by the agreement of sale would be
divided and allotted to the parties of the final decree
proceedings. Therefore, he is ‘necessary and proper’ party to
the final decree proceedings.

13.
A & B, who are minors represented by their mother and natural guardian,
filed suit against their father C and D, E who are purchasers of some of
the suit properties for partition and separate possession of their shares,
contending inter alia that the suit properties are ancestral properties and
that C was addicted to all vices and so he sold away some of the
properties to D and E, not for legal necessity of the family but to meet the
expenses for his vices. C remained ex parte. F, a third party filed petition
under Order 1 Rule 10 CPC seeking his addition as one of the defendants
on the ground that C had sold one of the suit properties to him under a
registered sale deed prior to the filing of the suit and ever since he been
in possession and enjoyment of that property and he is bona fide
purchaser of the property and that the father of the plaintiffs got the suit
filed only to defeat his rights over the property and so he is ‘necessary and
proper’ to the suit. The plaintiffs opposed that petition by contending
that the petitioner fraudulently obtained the sale of the property taking
advantage of the fact that their father is addicted to vices. Whether the
third party is ’necessary and proper’ to the suit, and if so, he can be added
as defendant No4?

Ans.
The third party is ‘necessary and proper’
party because he has substantial interest in
the subject matter of the suit since
according to him, he had purchased the
property under registered sale deed prior to
the filing of the suit and his rights would be
affected if the suit proceedings is concluded
without his presence and participation in
the proceedings and therefore he is
‘necessary and proper’ party to the suit.

14.
In a suit for partition filed by sons against their father, the
Court issued temporary injunction against the defendant not
to alienate the suit properties till the disposal of the suit. The
plea of the plaintiffs that the suit properties are ancestral joint
family properties is disputed by the defendant in his written
statement contending that the suit properties are his selfacquired properties. When the suit was pending, the
defendant sold one of the properties to A, who is his
neighbour under registered sale deed. A purchased that
property knowing fully well about of the order of injunction
against the defendant not to alienate the suit properties. A
filed petition under Order 1 Rule 10 CPC seeking his
impleadment as D2 in the suit. D1 did not file any counter.
But the plaintiffs filed counter alleging that the petitioner
purchased the property knowing fully well the order of
injunction and so, he cannot be impleaded as party to the suit.
Whether the petition can be allowed or not?

Ans.
The Hon’ble Supreme Court in
Vidur Implex and Traders Pvt. Ltd. & Ors.
Vs.
Tosh Apartments Pvt. Ltd. & Ors.
AIR 2012 SCC 2925(1)
held that where the party seeking impleadment is guilty of
contumacious conduct or is beneficiary of a transaction made
by the owner of the suit property in violation of restraint
order, the Court will be fully justified Sin declining the prayer
for impleadment. In the present case, the proposed party
knowing fully well that the defendant was restrained by court
order not to alienate the property, purchased it and so, he
does not deserve exercise of judicial discretion in his favour
for impleading him as a party to the suit and so, the petition
has to be dismissed.

15.
In a suit for specific performance of contract, court passed decree
directing the plaintiff to deposit the balance of sale consideration of Rs. 3
lakhs within three months into court and the defendant to execute sale
deed in favour of the defendant, and in failure thereof the plaintiff to
obtain execution of the decree through process of the court. The plaintiff
failed to deposit the balance of sale consideration within the time as per
the decree. One year later, the plaintiff filed petition u/s. 28 of the
Specific Relief Act praying the court to extend the time to deposit the
balance of sale consideration. The defendant also filed petition U/s.28 of
the said Act to set-aside the decree and dismiss the suit on the ground
that the plaintiff had not deposited the balance of sale consideration into
court and thereby failed fulfil his obligation under the contract.
Subsequent to the filing of the petition, the defendant entered into an
agreement of sale with A in respect of the property and delivered
possession of the land to him. A filed petitions under Order 1 |Rule 10
CPC seeking his impleadment as party to both the petitions filed by the
plaintiff and the defendant U/s. 28 of the Specific Relief Act.”

Ans.
The Hon’ble Supreme Court in the case of
HUNGERFORD INVESTMENT TRUST LTD.
VS.
HARIDAS MUNDHRA & ORS.
REPORTED IN (1972)3 SCC 684,
it is held that when the court passes the decree for specific
performance, the contract between the parties is not extinguished.
The decree for specific performance is in the nature of preliminary
decree and the suit is deemed to be pen din g even after the
decree. Hence, the court retains control over the matter, despite
the decree, it is found that the decree holder is not ready and
willing to abide by his obligations under the decree. The
proposed party has substantial interest in the subject matter of his
suit and the proceedings in both the petitions are in continuation
of the suit and the rights of the party would be affected if he is not
impleaded and therefore, he is ‘necessary and proper’ party to the
petition and hence, it has to be allowed.

RES-JUDICATA,
RES-SUBJUDICE,
PLEADINGS –
PLAINT & WRITTEN
STATEMENT.

RES JUDICATA

1Q:
WHAT IS RES
JUDICATA?

Ans:
‘Res Judicata’ in Latin means “matter
already judged”.
The doctrine of Res Judicata is based
on two principles:
Finality and conclusiveness of a
judicial decision;
Right of an individual to be protected
from vexatious multiplication of suits
by opponent.

2Q:
WHAT ARE THE INGREDIENTS
TO
BE
SATISFIED
FOR
CHALLENGING A SUIT ON
THE GROUND THAT IT IS
BARRED BY RES JUDICATA?

Ans:
Section 11 CPC contains the ingredients:
Matter directly and substantially in issue in the present
suit has been directly and substantially in issue in a
former suit between the same parties;
Competency of the court which had tried the earlier
suit;
Similarity of the parties in both the suits;
Finality of the decision in the former suit.

3Q:
When can a matter
be said to have been
directly
and
substantially in issue?

Ans:
The Supreme Court in
LONAN KUTTY
Vs.
THOMMAN AIR
1976 SC p1645
held that a matter cannot be said to
have been “directly and substantially” in
issue in suit unless it was alleged by one
party and denied or admitted either
expressly or by necessary implication by
the other.

4Q:
What
is
the
competency of the
court in deciding the
former suit?

Ans:
‘Competency’
things:

implies

two

Jurisdiction over the subject
matter of the suit.
The jurisdiction over the parties.

5Q:
What is ‘similarity’
of parties?

Ans:
The parties in the former
suit and the parties in
the subsequent suit
must be one and the
same.

6Q:
What is finality
of a decision?

Ans:
The decision in the former suit must
become final, and the finality takes
place either when the party against
whom the decision was rendered
fails to prefer Appeal within the time
prescribed, or when the decision is
confirmed when it is challenged in
all the fora, by way of Appeal.

7Q:
What is constructive
res judicata?

Ans:
As per explanation IV to section
11 CPC, every matter which
might or ought to have been
made ground of defence or
attacked in the former suit shall
be deemed to have been a
matter directly and substantially
in issue.

8Q:
What is RES
SUBJUDICE?

Ans:
‘ Res subjudice’ in Latin
means:
matter
under
judgment of court. Which
means that the matter is
pending consideration before
court.

9Q:
What is the
object for the
doctrine of res
subjudice?

Ans:
The object is to prevent courts of
concurrent
jurisdiction
from
trying two parallel suits and
prevent conflict of decisions by
the court and to avoid
multiplicity of proceedings and
harassment of the parties.

10 Q:
What are the
ingredients to invoke
the doctrine of res
subjudice?

Ans:
Section 10 CPC contains all the ingredients to
seek stay of suit, and they are:
The matter in issue in the subsequent suit was
direct and substantial in issue in the previously
instituted suit.
The parties between the previously instituted
suit and the subsequent suit are one and the
same.
The court wherein the previous suit is instituted
must have jurisdiction to grant the relief asked
for in the subsequent suit.

11Q:
What is
‘pleading’?

Ans:
It means plaint or
Written Statement
(Order VI Rule 1
CPC)

12 Q:
Whether verification of
pleadings is required,
and if so, by whom the
pleading has to be
verified?

Ans:
The party pleading has to verify
the pleadings by affixing his / her
signature with date and place at
the foot of the pleadings and,
importantly, an affidavit has to
be filed in support of the
pleadings. (Order VI Rule 15
CPC)

13Q:
Whether the Court has
power to direct the parties
to strike out or amend any
portion of the pleadings at
any
stage
of
the
proceedings?

Ans:
Under Order VI Rule 16 CPC, Court
has got such power if any matter in
any pleading appears to be
unnecessary, scandalous, frivolous
and vexatious or causes prejudice,
embarrassment or delay in the fair
trial of the suit or if it amounts to
abuse of the process of the court.

14Q:
Whether the Court has
power to direct the parties
to strike out or amend any
portion of the pleadings at
any
stage
of
the
proceedings?

Ans:
Under Order VI Rule 16 CPC, Court
has got such power if any matter in
any pleading appears to be
unnecessary, scandalous, frivolous
and vexatious or causes prejudice,
embarrassment or delay in the fair
trial of the suit or if it amounts to
abuse of the process of the court.

15Q:
When can a court
permit amendment
of the pleadings?

Ans:
Under Order VI Rule 17 CPC, Court can allow either
party to alter or amend the pleadings at any stage of
the proceedings, but the Court must be satisfied that
such an amendment is necessary for determining the
real controversy between the parties, but no
application for such amendment shall be allowed after
commencement of trial, unless the Court comes to the
conclusion that despite due diligence, the party could
not seek the proposed amendment prior to
commencement of trial. Pre-trial amendments need to
be allowed liberally, but post-trial amendments cannot
be allowed, unless the condition in the proviso is fulfilled.
An amendment which alters the nature of the suit or the
cause of action cannot be allowed

16Q:
Whether Court
has got power to
return plaint?

Ans:
Under Order VII Rule 10 CPC, Trial
Court or Appellate Court return of
the Plaint to be presented to the
Court in which it should have been
instituted, but the Appellate Court
before ordering return of the Plaint
has to set aside the decree
impugned in the Appeal.

17Q:
Whether Court can
reject a Plaint, and if
so, in which cases?

Ans:
Under Order VII Rule 11 CPC,
Court can reject a Plaint if it does
not disclose cause of action, the
relief claim is under-valued, the
Plaint is insufficiently stamped,
the suit is barred by limitation, the
plaint is not filed in duplicate and
sufficient number of copies are
not furnished.

18Q:
Whether the
rejection of Plaint
bars the
presentation of fresh
plaint?

Ans:
Under Order VII Rule 13 CPC,
the rejection of Plaint on any
of the grounds under Order VII
Rule 11 CPC shall not on its
own force preclude the
Plaintiff from presenting a fresh
plaint in respect of the same
cause of action.

19Q:
Whether Court has got power to
order reception of documents
which should have been filed
along with the plaint at the stage
when the Plaintiff seeks to
adduce evidence on his or her
behalf?

Ans
Under Order VII Rule 14 (3)
CPC,
Court
on
the
application of the Plaintiff
can permit the reception
of the document into court.

20Q:
What is the time limit
prescribed
for
presenting a Written
Statement into Court?

Ans:
Under Order VIII Rule 1 CPC, Written
Statement has to be presented within
30 days from the date of service of
summons, but the proviso thereunder
says that in case the Written Statement
is not filed within a period of 30 days,
the Court can extend the time for
reasons to be recorded upto 90 days
from the date of service of summons.

21Q:
Whether the Court has got
power to allow the Defendant
to file documents relied upon
by him and which should
have been filed along with the
Written Statement in support of
his /her defence.

Ans:
Under Order VIII Rule 1-A
CPC,
Court
on
the
application of Defendant
can permit the Defendant
to file the documents into
Court.

22Q:
Whether set-off can be
pleaded in a Written
Statement, and if so, as
against which suit claim the
plea is set off?

Ans:
Under Order VIII Rule 6, in a suit for
recovery of money, the Defendant
in his Written Statement can take the
plea of set-off as against the
Plaintiff’s demand for ascertaining
sum of money, and the plea of setoff shall have the same effect as a
plaint in cross suit.

23Q:
What is counterclaim?

Ans:
It is a claim set up by the
Defendant in the Written
Statement as a Counter to
the suit claim of the Plaintiff,
and such counter-claim
shall be treated as a Plaint.
(Order VIII Rule 6A)

24Q:
What is
subsequent
pleadings?

Ans:
Under Order VIII Rule 9, the Court
subsequent to the date of filing of the
Written Statement, on the application
of the Defendant, may grant leave to
file additional Written Statement
pleading set-off for counter claim, and
the Court has the discretionary power
to direct either of the party to file
Written Statement or additional Written
Statement granting time of not more
than 30 days for filing it.

25Q:
What is the procedure
to be followed by the
Court when a party fails
to
present
Written
Statement?

Ans:
Under Order VIII Rule 10,
when any party fails to file
the Written Statement as
required under Rule 1 or 9
within the time granted by
the Court, the Court may
pronounce judgment.

PROBLEMS

1Q:
In a suit for bare injunction after trial, Court
recorded a finding that as on the date of
filing of the suit, the Plaintiff had prima facie
title and that he was in possession of the suit
property. That judgment became final since
the Defendant did not prefer appeal. Later,
the Defendant filed suit for declaration of title
and recover possession against the Plaintiff in
the above suit who filed Written Statement
contending, inter alia, that the suit is barred
by res judicata. WHETHER THAT CONTENTION
IS SUSTAINABLE IN LAW, AND IF SO, WHY?

Ans.
The Supreme Court in Grampanchayat
NAULAKHA
Vs.
UJAJAR SINGH
AIR 2000 SC p3272
held that incidental finding on title in an injunction suit
will not operate as res judicata in a title suit. In the
above case, the former suit is for bare injunction while
the subsequent suit is for title and recovery of
possession. The matter directly substantially in issue in
the subsequent suit was not directly and substantially in
issue in the former suit. Therefore, the principle of res
judicata does not apply.

2Q:
A civil court decreed a suit though it has
no jurisdiction to entertain the suit. The
Defendant in that suit subsequently filed a
suit in the court having jurisdiction in
respect of the same property shown in the
earlier suit. The Defendant in the
subsequent suit, who filed the earlier suit,
contended that the subsequent suit is
barred by res judicata.
WHETHER
THAT
CONTENTION
IS
SUSTAINABLE IN LAW?

Ans:
The Supreme Court in
CHANDRABAI K BHOIR
Vs.
KRISHNA URJUN BHOIR
AIR 2009 SC p1278
ruled that where a judgement is passed without
jurisdiction, it is nullity and so the principle of res
judicata does not apply. In the above case, the
judgment and decree in the former suit was
passed by a civil court without jurisdiction, and
so the subsequent suit is not barred by res
judicata.

3Q
A bank filed Summary Suit under Order 37 CPC
against ‘B’ for recovery of money. After
receiving summons for judgment in that suit, the
Defendant entered appearance and filed
Petition for leave of the court to contest the suit.
Subsequently, the same Defendant filed suit
against the bank for declaration in respect of
the subject matter covered by the Summary
Suit. The bank as Defendant in the subsequent
suit filed Petition u/s. 10 CPC seeking stay of trial
of the suit contending that the issues in both
the suits are common. WHETHER THAT PETITION
IS MAINTAINABLE?

Ans:
The Apex Court in
INDIAN BANK
Vs.
MAHARASHTRA COOP. MARKETING
FEDERATION
(1998) 5 SCC p69
held that the bar of suit u/s. 10 is not
applicable to Summary Suits under
Order 37 CPC. In view of that decision,
the contention of the bank is not
sustainable in law.

4Q
In a suit for recovery of money, Petition u/s. 10
CPC is filed by the Defendant, and the same is
allowed. Thereafter, the Plaintiff insisted the court
to dispose of the Petition filed under Order 38
Rule 5 CPC contending that the Defendant was
trying to dispose of the properties with an
intention to defeat the decree that may be
passed against him. The Defendant opposed
contending that the Petition cannot be taken up
for hearing since the court grant a stay of the
trial of the suit. DO YOU TAKE UP THE PETITION
FOR HEARING AND DISPOSAL?

Ans:
The Supreme Court in INDIAN BANK
[(1998) 5 SCC p69] held that the stay u/s.
10 is only for trial of suit but not for
hearing of the petition such as for
attachment to judgment, temporary
injunction and appointment of Receiver.
In view of the decision, the Court can
hear the Petition under Order 38 Rule 5
notwithstanding the stay of trial of the suit.

Q5.
In a suit of declaration of title and injunction,
the Defendant filed Written Statement wherein
he admitted certain important facts alleged in
the Plaint. Subsequently, the Defendant filed
petition under order 6 Rule 16 (a) CPC for
striking out that portion of the Written
Statement containing the admission of the
facts. The Plaintiff vehemently opposed that
the Petition contended that serious prejudice
would be caused to him if the Petition is
allowed. WHAT IS YOUR DECISION ON THAT
PETITION?

Ans:
The Apex Court in
S. MALLA REDDY
Vs.
FUTURE BUILDING COOP. HSG. SOCIETY &
Ors
AIR 2013 SC P3693
held that a Defendant cannot resile from
an admission made in Written Statement
by taking recourse to Order 6 Rules 16
CPC. Therefore the Petition filed by the
Defendant is liable to be dismissed.

Q6.
In a suit for declaration and injunction, the Plaintiff
filed petition u/s 10 CPC after the Defendant filed
Written Statement. The Defendant filed counter to
that Petition. The Plaintiff who filed the Petition
reported ‘not ready’ for hearing on the Petition
despite grant of number of adjournments. The
Defendant filed petition under Order 14 Rule 2 CPC for
deciding one of the issues as preliminary issue on the
point of limitation. The Plaintiff filed counter to that
petition. The court allowed that petition and disposed
of the preliminary issue by holding that the suit is
barred by limitation and accordingly dismissed the suit.
WHETHER THE COURT WAS CORRECT IN LAW TO
DISPOSE OF THE SUIT ON THE PRELIMINARY ISSUE,
THOUGH THE PETITION U/S 10 CPC WAS PENDING?

Ans:
The Apex Court in

PUKHARAJ JAIN & Ors
Vs.
G. GOPALA KRISHNA
(2004) 7 SCC p251
held that mere filing of an application u/s. 10 does not put an
embargo on the power of the Court to examine the merits of the
case, and it is not for the litigant to dictate the Court as to how the
proceedings has to be conducted and it is for the Court to decide
about the course to be adopted for expeditious disposal of the
case, and that where the subsequently instituted suit can be
decided purely on legal points without recording evidence , the
Court can dispose of the case and that the decree if any passed in
contravention of section 10 is not nullity. In the above case, the
preliminary issue as to limitation did not require recording of
evidence and so, the Court was correct in disposing of the suit by
deciding the preliminary issue.

Q7.
In a suit for permanent injunction of the year
2014, when the suit is coming up for trial in
January 2018, the Plaintiff filed Petition under
Order VI Rule 17 CPCP, seeking amendment
of the Plaint for the relief of declaration of title.
The Defendant filed counter to the Petition
contending inter alia that by the date of the
Petition, the relief of declaration sought for is
barred by limitation. The Court dismissed the
petition on the sole ground that the
amendment sought for cannot be allowed
since it is barred by time. WHETHER THAT
DECISION IS CORRECT IN LAW?

Ans:
The merits of the proposed amendment
cannot be decided by taking into account
the bar of limitation. The Supreme Court in
RAGHU TILAK D. JOHN
Vs.
A.S. RAYAPPAN & Ors
AIR (2001) 2 SCC p472
held that the plea of limitation can be
decided as an issue after the amendment is
allowed. Therefore, the decision of the Court
in dismissing the Petition is not correct.

Q8.
The Plaintiff filed suit for declaration and recovery of
possession, but in the Plaint, he neither mentioned the
details of the documents of his title nor filed them along
with the Plaint, and after 5 years when the suit is coming
up for trial, he filed Petition under Order VII Rule 14 CPC
seeking leave of the Court on the ground that those
documents were misplaced and recently, he found them
and that was why the delay occurred in filing the
documents. The Defendant vehemently opposed the
application contending that there is no explanation as to
why those documents could not be filed along with the
plaint. After hearing both sides, the Court dismissed the
Petition. WHETHER THE DECISION IS CORRECT IN LAW?

Ans.
Under order VII Rule 14, the Court can
grant leave to receive the documents
only if there is satisfactory explanation as
to why the documents could not be filed
along with the Plaint but in this case,
there is no whisper about the document
in the plaint, let alone explanation and
so, the decision is correct.

9Q:
In the trial of a suit, when PW-1 (Plaintiff) was in
the Witness Box, during the Cross Examination,
the Counsel for the Defendant showed to the
Witness about a registered document
executed by him, and the Witness admitted it,
and when the Counsel sought for the marking
of the document, the Counsel for the Plaintiff
raised
objection
contending
that
the
document could not be marked since the
Defendant did not file any petition for receiving
a document into Court. WHETHER THE
OBJECTION IS SUSTAINABLE?

Ans:
Under Order VIII Rule 1-A(4),
leave of the Court is not
required
for
documents
produced for cross-examination
of the Plaintiff Witnesses, and in
view of that provision, the
object raised is not sustainable.

10Q.
In a suit for declaration of title and injunction, the Defendant in the
Written Statement while denying the title of the Plaintiff contended
that he had purchased the suit property under registered Sale
Deed dated 01.10.1990 from its real owner, long prior to the date
of the sale of the property by the same owner in favour of the
Plaintiff on 01.11.2000 and stated that he had deposited the original
Sale Deed in a bank for obtaining loan and he filed Xerox copy of
the Sale Deed along with the Written Statement. Four years later
when the suit came up for trial, the Defendant filed petition under
Order VIII Rule 1-A(3) seeking leave of the Court to receive the
original registered Sale Deed dated 01.10.1990 on the ground that
recently, he had discharged the loan and took return of the Sale
Deed from the Bank. The Respondent-Plaintiff filed counter
contending that the Sale Deed is forged and fabricated and that it
was not filed along with the Written Statement. After hearing both
the parties, the Court dismissed the Petition. WHETHER THE DECISION
OF THE COURT IS CORRECT?

Ans:
The Defendant filed not only
referred the details of the Sale
Deed in Written Statement and
gave explanation as to why he
could not file the original Sale
Deed along with Written Statement
and as to why he could file the
original after much delay, and so
the Court ought to have allowed
the application.

Q11.
‘A ’ filed a suit against ‘B’ for perpetual injunction
pleading inter alia that he is owner and possessor of the
suit property, and on 24.05.2017 the Defendant tried to
interfere with the possession of the land, and so, he was
constrained to file the suit. The Defendant contested the
suit by filing Written Statement. After trial, the suit was
dismissed on merits. One year later, in respect of the
same land, ‘A’ filed another suit for perpetual injunction
not only against ‘B’ and ‘C’ contending inter alia that on
01.02.2018, the Defendants, without any manner of right,
tried to interfere with his possession and enjoyment of
the land. ‘A’ in his Written Statement contended inter alia
that in view of the decision in the former suit, the suit is
barred by Res Judicata. WHETHER THE CONTENTION IS
SUSTAINABLE?

Ans.
The Supreme Court in
JASWANT SINGH AND ANOTHER
Vs.
CUSODIAN OF EVACUEE PROPERTY
AIR 1985 SC P1096
That to apply the principle of Res Judicata, the
test is whether the claim in the subsequent suit
is in fact founded upon the same cause of
action, which was the foundation of the former
suit. In the present case, the cause of action of
the former suit is entirely different from the
cause of action of the subsequent suit, and so,
the bar of res judicata does not apply.

Q12.
In a suit for declaration of title and injunction in respect
of certain land, the Defendant in his Written Statement
asserted title and possession on the basis of a
registered Sale Deed. After trial, the suit was decreed.
One year later, the Defendant forcibly dispossessed
the Plaintiff of the same land. Then the Plaintiff filed suit
seeking cancellation of the Sale Deed in favour of the
Defendant. In the Written Statement, the Defendant
pleaded inter alia that the plea of the Plaintiff for
recovery of possession and for cancellation of his Sale
Deed is barred by constructive res judicata. WHETHER
THE PLEA IS SUSTAINABLE?

Ans.
The causes of action for both the
suits are different and having regard
to the facts of the case, the Plaintiff
could not be expected to have
raised the plea for cancellation of
the instrument, and so, it is not
barred by constructive res judicata.

Q13.
In a suit for declaration of title and injunction,
the Defendant in his Written Statement while
asserting title on the basis of a registered
document set up Counter-claim seeking
cancellation of the Sale Deed of the Plaintiff.
After framing issues, the Court posted the suit for
trial and directed the Plaintiff to be present on a
particular date for adducing evidence on his
behalf and on that date, the Plaintiff failed to
appear and so, the Court dismissed the suit for
default. WHETHER THE DISPOSAL OF THE SUIT IS IN
ACCORDANCE WITH LAW?

Ans.
Under Order VIII Rule 6-D, when there is
counter claim, even if the suit of the
Plaintiff is stayed, discontinued or
dismissed, the Counter-Claim may never
the less be proceeded with, and in view
of that provision, the Court ought to have
proceeded with the Counter Claim, and
therefore, the disposal is not in
accordance with law.

Q14.
In a suit for recovery of money,
Court recorded a finding on a
preliminary issue that it has no
jurisdiction to entertain the suit and
directed the Plaintiff to present the
Plaint in proper Court and closed
the suit proceedings. WHETHER THE
ORDER OF THE COURT IS IN
ACCORDANCE WITH LAW?

Ans.
The Court did not follow the procedure
prescribed under law. Under Order VII
Rule 10-A, the Court has to give
intimation to the Plaintiff about the return
of the Plaint, and thereafter, on the
application of the Plaintiff specifying the
name of the Court and the date for
appearance of the parties, fix a date for
appearance of both the parties before
the Court specified.

Q15.
In a suit of declaration of Title and Injunction, along with
the Plaint, the Plaintiff did not file his Title Deed. The
Defendant after entering his appearance, sought time
for filing the Written Statement, and even after expiry of
90 days, and so, the Court set in ex parte and posted
the suit for the evidence of the Plaintiff. The Plaintiff filed
his Affidavit and Chief Examination and the Court
marked two Xerox copies of Cist Receipts as Ex. A-2
and A-2. On the basis of that evidence, the Court
passed judgment in the Docket as hereunder :
“PW-1 is examined; Ex.A-1 and A-2 are marked; Suit
claim is proved;
The suit is decreed with costs.”
WHETHER THE ABOVE JUDGMENT IS IN
ACCORDANCE WITH LAW?

Ans:
The Supreme Court in

MAYADEVI
Vs.
LALTA PRASAD
AIR 2014 SC p1356
held that even when there is no Written Statement of the
Defendant is set ex parte , the Court is duty-bound to
diligently ensure that the case of the Plaintiff stands
proved, and the prayers are worthy to grant. In the
present case, the Court passed decree for declaration
even though the Plaintiff did not file his Title Deed, and
further, there is no separate judgement, and therefore,
the Court passed judgment not in accordance with law.

THE
END

