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1                      Paper presentation on Declaratory Relief

“  SCOPE AND AMBIT OF RELIEF OF

DECLARATION UNDER SECTION   34 OF

SPECIFIC RELIEF ACT, 1963”

Paper Presentation submitted By

Sri. B. APPALA SWAMY, 

IV ADDL. CHIEF METROPOLITAN MAGISTRATE, 

VISAKHAPATNAM

1)         MEANING AND NATURE:-

(i)  The concept of declatory relief  is dealt Section 34 of Specific

Relief Act 1963. Any person entitled to any legal character, or to any

legal right as to any property, may institute a suit against any person

denying or interested to deny, his right to such character or right and

the court may in its discreation make therein a declaration that he is so

entitled, and the plaintiff need not in any suit ask for any further relief

provided that the court make such declaration where the plaintiff, being

able to seek further relief than mere declaration of title, omits to do so.

(ii) The general power vested in India under civil procedure code is

to entertain all suits of civil nature, except in suits of which cognizance

is barred by any enactment for the time being in force. However the

courts do not have the general power of making declaration except so

far as such power is expressly conformed by statue. The ultimate and

importance  of  the  remedy  of  declaratory  suits  are  manifest,  for  its

object  is  to  prevent  further  litigation  by  removing  existing  cause  of

contraversy.  It  is  certainly  in  the  interest  of  the  state  that  this

jurisdiction of court should be maintained and the cause of apprehended

litigation respecting immovable property should be removed. However a

declaratory decrees confers no right. It is only clears of the mist that has

been gathering round the plaintiffs or status or title.
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(iii) Declaratory relief is a form of equitable relief which supposedly

vests for the declaration of right of one party and denied by the other.

Of lately, this has been incorporated in the statute under Chapter VI of

the Specific Relief  Act,  1963. Specifically, Section 34 provides for the

declaratory relief in form of status or right. In simpler terms, it is the

judicial ascertainment of a legal right or any legal character of the party

to civil proceedings without any consequential relief.

(iv) The  declaratory  relief  under  Section  34  is  in  the  nature  of

equitable relief  for granting an already existing right which has been

denied  by  the  other  party.  It  does  not  seek  anything  to  be  paid  or

performed additionally by the defendant. In simpler terms, this section

does not warrant every declaration but that the plaintiff is entitled to

such legal character or right and only under special circumstances. The

Hon’ble Apex Court has also held that Section 34 of the Specific Relief

Act, 1963 is pari passu with the Section 42 of the Specific Relief Act,

1877.The provision is not exhaustive and the courts have the power to

grant declaratory decrees independent of  the Section.  The same has

been  reiterated  in  Pyx  Granite  v.  Ministry  of  Housing  and  Local

Government.

(v) Section  34  of  Specific  Relief  Act,  1963  contemplates  certain

conditions which are to be fulfilled by the plaintiff. In State of Madhya

Pradesh  Vs.  Khan  Bahadur  Bhiwandiwala  and  co  the  Hon’ble  court

observed that in order to obtain the relief  of  declaration the plaintiff

must establish

1. The plaintiff was at the time of suit entitled to any legal character

or any right to any property. 

2. The  defendant  had  denied  or  was  interested  in  denying  the

character or the title of the plaintiff. 



3                      Paper presentation on Declaratory Relief

3. The declaration asked for was a declaration that the plantiff was

entitled to legal character or to a right to property, 

4. The plaintiff was not in a position to claim a further relief than

bear declaration of his title, 

5. It is to be submitted that the further requisite is not correct as the

section  only  says  that  if  any further  relief  could  be  claimed it

should have been prayed for, since the declaration is an equitable

remedy the court still has discretion to grant or refuse the relief

depending on circumstances of each case.

2. Legal Character:-

A man’s  status  or  legal  status  or  legal  character  is  constituted  by

attributes,  which  the  law  attaches  to  him  in  his  individual  or  personal

capacity, the distanctive mark or dress as it were with which the law clothes

him.  Legal  character  means  a  position  recognized  by  law.  Accordingl  to

Holland the chief variety of status among natural persons may be referred to

the following causes. 

i)  sex,  ii)  minority,  iii)  mental  defect,  iv)  rank,  v)  caste,  vi)  official

position, vii) civil death, viii) illigitimacy, ix) profession etc.,

3. Cloud upon title:-

A dispute between the parties may relate either to persons or legal

character  or  rights  or  interest  in  the  property.  A  cloud  upon  the  title  is

something which is  apparently  valid  but which is  in fact invalid.  It  is  the

semblance of the title , either legal or equitible or a claim of an interest in

property,  appearing in some legal form, but which is infact in founded or

which it would be inequitable to enforce.

4. Consequential relief:-

There may a real dispute as to the plantiff’s legal character or right to

property, and the parties to be arrived, yet the court will refuse to make any
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declaration in favour of the plaintiff, where able to seek further relief than

meet declaration, he omits to do so. The object of the provision is to avoid

multipility of suits. What the legislature aims yet is that if the plaintiff at the

date of the suit is entitle to claim, as against the defandant to the cause

some relief other than the consequental upon a bear declaration of right. He

must not vex the defandant twice, he is bound to have the matter settled

once for all in one suit.

 
5. Negative declaration:-

 A suit  for negative declaration may be maintained in proper cases

example; where it relates to relationship. Thus, a suit for declaration that a

person was not or is not the plaintiff’s wife and the defandant not her son

through  him  may  be  maintainable.  Similarly,  a  suit  lies  for  obtaining  a

negative  declaration  that  there  is  no  relationship  of  landlord  and  tenant

between the plaintiff and defandant. But where the rights of the plantiff are

not  affected  or  likely  to  be  affected.  A  suit  simpliciter  for  a  negative

declaration is not maintainable, such suit does not concern with the status of

the defandant which no way affects the civil rights of the plaintiff. 

6. Court Fee:-

The court fee when a declaration decree is sought is a fixed amount

when the plaintiff claims further reliefs, the court fee payable is determined

by the amount at which relief sought is valued in the plaint.  The Hon’ble

Supreme Court in Shilendra Bhardwaj & others Vs. Chandra Paul and another

held that article 17 (iii) of Scheudle 2 of the court fee act is applicable to

cases,  where  the  plaintiff  seeks  to  obtain  a  declarative  decrees  without

consequental reliefs and there is no provision under the act for payment of

court fee relating to relief claimed. If there is no provision under Court Fee

Act  in  case  of  suit  involving  cancellation  or  adjudging/declaraing  void  or

voidable a will or sale deed on the question of payment of court fee. Then

article  17  (iii)  of  the  schedule  3  will  be  applicable.  But  if  such  a  relief
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provision is  covered by any other provision of  court  fee act.  Then article

17(iii) of scheudle 2 will not be applicable. 

7.Conditions:-

(i)  It is pertinent to note that although the court has discretion to

grant  the  relief,  yet  there  are few prima facie  conditions  that  might

seem to be satisfied in the light of the facts of the given case. As it is

evident from the bare reading of the section, the first condition is that

there  might  exists  a  vested  legal  right  or  legal  character  with  the

plaintiff and second, that such legal right or legal character has been

denied by the defendant or  that the defendant  has some interest  in

denying such right or character.

(ii) However, even if the conditions have been satisfied it does not

impose mandate upon the court  to grant  such relief.  The courts  still

have power to exercise discretion in this aspect.  The Allahabad High

Court in Qabool Singh v. Board of Revenue has held that the plaintiff has

to show such right not only on the date of the suit but also on the date

of decree. And that any relief claimed after the filing of the suit is not

the one which ought to have been claimed before.

8. Essentials of Declaratory Relief:-

    (i) The important essentials of declaratory relief are:

• There  must  be some present  and existing  interest  and not  an

abstract right.

• Mere contingency, which might be proximate, by virtue of which

there is no present interest, does not suffice.

• It must not be on speculative grounds and there must have been

a  denial  of  the  same  i.e.  there  must  be  present  danger

detrimental to the interest.
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• In furtherance to the above mentioned essentials, the declaratory

decree is not granted where “the relief is liable to be frustrated by

authorities”.

• It leads to an injustice to the adverse party.

• It veils the suitor with undeserving advantage over the adverse party.

• It inflicts an unjust loss to the adverse party.

9.Scope and ambit:-

 (i)             The granting of declaratory decree is restricted and ought

not to be made where the plaintiff has remedy of consequential relief.

But where it is not the case and there can be no executorY decree, the

plaintiff  may be granted a decree for  declaration of  his  present  and

future rights as well. In Naran Chandra Dalpati v. Sidh Nath Singh, the

Calcutta High Court held that in order to obtain a declaratory decree, it

is  not  required  that  there  should  be  some  right  to  relief  of  a

consequential nature and which might have claimed from that court or

the one which is preparatory to obtaining relief in other courts.

(ii) Furthermore,  the  provision  relates  to  suits  only  and  not  to

applications, and that it is not exhaustive even of declaratory suits. This

denotes that  the scope of  this  section is  very  vast  in  nature.  In  yet

another case it  was held that  there is  no warrant  that a declaratory

relief will lay when the plaintiff is neither entitled to legal character or

any such right. This implies to the proposition that declaratory relief is

not a right of the plaintiff which would mandate the court. The same has

been reiterated by Gujarat High Court also.

(iii) The  decree  obtained  under  this  section  is  in  personam  as

distinguished from decree in rem. This connotes that it is binding only

on  the  party  who  denies  the  other  of  his  right.  The  effect  of  the
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declaratory relief has been incorporated under section 35 of the Specific

Relief Act, 1963.

10. Who may sue, who may be sued:-

 Any  person  who  has  been  denied  of  the  legal  character  and  not

necessarily  the  legal  right  may sue against  the  person  denying.  In  K.  P.

Ramakrishna Pattar V. K.P. Narayana Pattar, the phrase ‘legal character’ was

discussed and it was held that a legal character constitutes of the attributes

that  the  law attaches  to  him in  his  personal  capacity  such as  marriage,

adoption, divorce, legitimacy etc. Thus, the character or status should have

been conferred by law on persons i.e., created by birth and not by contract.

Also, a legal right can be either proprietary or personal.

11. The  declaratory  relief  extends  to  only  those  rights  that  are  legally

enforceable. Such a suit may lie against any person who has denied the right

or character or has his interest in doing so.

12. Section 34 :-  Discretion of court as to declaration of status or right.

Any person entitled to any legal character, or to any right as to any property,

may institute a suit against any person denying, or interested to deny, his

title to such character or  right,  and the court  may in its  discretion make

therein a declaration that he is so entitled, and the plaintiff need not in such

suit ask for any further relief: Provided that no court shall make any such

declaration where the plaintiff, being able to seek further relief than a mere

declaration of title, omits to do so.

13. Explanation.— A trustee of property is a “person interested to deny” a 

title adverse to the title of some one who is not inexistence, and for whom, if

in existence, he would be a trustee.



8                      Paper presentation on Declaratory Relief

14. Section 35:-

 Effect  of  declaration.—A  declaration  made  under  this  Chapter  is

binding  only  on  the  parties  to  the  suit,  persons  claiming  through  them

respectively, and, where any of the parties are trustees, on the persons for

whom, if in existence at the date of the declaration, such parties would be

trustees.

15. When suit for declaration does not lie:-

a) A suit for declaration will not lie in the following cases:

1. for a declaration that the plaintiff did not infringe the defendant’s

trade mark.

2. For a declaration that during the life time of testator, the will is

invalid.

3. No one can ask for  a declaratory of  a non-existent  right  as of

succession

4. a suit by a student against a university for a declaration that he

has passed an examination.

b) The court can exercise discretion to not to grant a declaratory decree

in the following cases:-

5. Where the subject matter of the suit has got destroyed

6. where a more comprehensive suit is already pending before the

same court of before some other court.

7. Where the plaintiff has acted in a malafide manner

8. if a suit has been filed with unreasonable delay, without giving

any sufficient explanation then, the court can refuse to grant a

decree  of  declaration,  reason  being  that  the  plaintiff  was  not

prompt about his rights.

9. If the court finds that all the interested persons have not been

made party to the proceedings, the court can refuse the grant of

a declaratory decree. The court can ask for addition or deletion of

parties Or. 1 Rule 10 CPC.

16. Judicial Precedents and Case Laws: Supreme Court :-

 The concept of declaratory reliefs could be better understood by the

following case laws rendered by the Hon’ble Supreme Court of India.
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 In one of the earliest cases of Supreme General Films Exchange Ltd. v.

His Highness Maharaja Sir Brijnath Singhji Deo of Maihar & Ors., 1975 AIR

1810, 1976 SCR (1) 237 the scope of the provision was discussed and that

whether  the  plaintiff  has  the  legal  character  and  right  to  claim  the

declaration under the Specific Relief Act. The court held that the provision

gives  a  statutory  recognition  to  such  relief  and  subject  it  to  limitation,

however, it does not deem to exhaust every kind of declaratory relief falling

outside the ambit of the provision. The circumstances under this section are

a  matter  of  discretion  of  the  courts  depending  upon  the  facts  and

circumstances of the case. It is not a doubt that a stranger whose interest

has not been affected cannot obtain a decree for declaration.

17. In  another case of Vinay Krishna Vs. Keshav Chandra & Anr., AIR

1993 SC 957, 1993 Supp (3) SCC 129 the court discussed the proviso which

lays down the applicability of bar under the said provision. The court held

that  once  the  bar  under  section  becomes  operative,  no  relief  could  be

granted with reference to rejectment.

18. In  Venkataraja & Ors.  Vs.  Vidyane Doureradjaperumal,  2004 1

CTC  581  the  court  has  discussed  the  maintainability  of  declaratory  suit

without consequential relief. The court held that the purpose of the proviso

to  Section  34  is  to  avoid  the  multiplicity  of  the  proceedings.  A  mere

declaratory decree remains as non-executable in most cases and since the

plaintiff did not amend the pleadings despite the objections in the written

statement; it also defeated the purpose of Order 2 Rule 2 and hence was not

found maintainable.

19. 1997 (1) ALT 751; where it was held that where plaintiff merely

files a suit for declaration of title and possession and consequent injunction,

without seeking relief of possession it becomes a suit for mere declaration of
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title on his failure to establish his possession such suit is require the provisio

to section 34 of Specific Relief Act, therefore not maintainable.

20. 2008(1) SCJ 334;  it  was held that in a suit for declaration of

title and injunction if the plea of the defendant is that settlement patta had

been wrongly issued for suit lands to the plaintiff vendors without proper

enquiry and that the sale in favour of plaintiff was brought about by fraud,

misrepresentation and undue influence. It was held that as the defendant

denied the title of plaintiff to the suit property it is the bounden duty of the

plaintiff to prove his case by placing acceptable evidence. 

21.                 (1958) 1 QB 554 :- The right to declaratory relief is recognised

by  Section 34 of the Specific Relief Act. The Privy Council in Sheoparsan

Singh v. Ramnandan Singh 43 Ind App 91 : (AIR 1916 PC 78) has stated that

the section does not warrant every kind of declaration but only a declaration

that the plaintiff is entitled to a legal character or to any right as to any

property  and  it  warrants  this  kind  of  relief  only  under  certain  special

circumstances.  In Robert Fischer v. Secretary of State,  (1899) ILR 22

Mad. 270 (C) it was held that Section 34 of the Specific Relief Act was not

exhaustive. The Supreme Court in  V. Ramaraghava Reddy v. K. Seshu

Reddy, AIR 1967 SC 436 has also held that Section 42 of the Specific Relief

Act 1877 corresponding to Section 34 of the present Act is not exhaustive

and the courts can grant declaratory decrees independent of the Section.

22. AIR  1915  Mad  584:-   As  regards  the  meaning  of  "legal

character" Ramakrishna Pattar v. K.P. Narayana Pattar, ILR 39 Mad 80 : (AIR

1915 Mad 584), which is a judgment of a Division Bench of the  Madras

High Court. One of the contentions in that suit was that the plaintiff's suit to

declare that he had contractual rights as against the first defendants did not

fall under Section 42 of the Specific Relief Act 1877 because it was not a suit

to declare a right to a legal character or a right to property. In respect of this
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contention, the following passage from the judgment appearing at p. 82 (of

ILR): (at pp. 584-585 of AIR) was relied upon by Mr. Munshi, viz., "We take it

that a man's "legal character" is the same thing as a man's status. "A man's

status  or  "legal  character"  is  constituted by the attributes  which the law

attaches to him in his individual and personal capacity, the distinctive mark

or dress, as it were, with which the law clothes him apart from the attributes

which may be said to belong to normal humanity in general". According to

Holland, the chief varieties of status among natural persons may be referred

to  the  following  causes:-  (1)  sex,  (2)  minority,  (3)  'patria  potestas'  and

'manus', (4) coverture, (5) celibacy, (6) mental defect, (7) bodily defect, (8)

rank, caste and official position, (9) slavery, (10) profession, (11) civil death

(12)  illegitimacy,  (13)  heresy,  (14)  foreign  nationality  and  (15)  hostile

nationality.  We think that a declaration that a valid personal contract still

subsists between the plaintiff and the first defendant is not a right declare a

title to a legal character or a title to right to property". 

23.    Sheoprasan Singh v. Ramnandan Singh, 43 Ind App 91: AIR 1916 PC 78:-

The conditions which would satisfy the court in granting a declaratory

decree under  Section 42 are that we plaintiff must be entitled to a legal

character at the time of the suit, or to a right to property, that the defendant

should have denied these, or be interested in denying his character or right;

and that the plaintiff should not be in a position to ask for relief consequents

upon the declaration sought. 

24.  It is, no doubt, true that the Privy Council in ILR 43 Cal 694: (AIR

1916 PC 78) has taken the view that a suit for obtaining a declaratory relief

cannot lie outside the scope of Section 42 of the Specific Relief ACT 1877. In

P.C. Thevar v. V. Samban, ILR 6 Rang 188 : (AIR 1928 Rang 143) it has been

held to be quite clear from the above Privy Council decision that, apart from

Section 42, the Courts have no power to grant a merely declaratory relief;
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and agreement has been expressed with the view taken by Pollock and Mulla

in their Commentary.

25. The right to declaratory relief is recognised by Section 34 of the

Specific  Relief  Act.  The Privy  Council  in  Sheoparsan Singh v.  Ramnandan

Singh 43 Ind App 91 : (AIR 1916 PC 78) has stated that the section does not

warrant every kind of declaration but only a declaration that the plaintiff is

entitled to a legal character or to any right as to any property and it warrants

this kind of relief only under certain special circumstances. In Robert Fischer

v. Secretary of State, (1899) ILR 22 Mad. 270 (C) it was held that Section 34

of  the  Specific  Relief  Act  was  not  exhaustive.  The  Supreme  Court  in  V.

Ramaraghava Reddy v. K. Seshu Reddy, AIR 1967 SC 436 has also held that

Section 42 of the Specific Relief Act 1877 corresponding to Section 34 of the

present Act is not exhaustive and the courts can grant declaratory decrees

independent of the Section. The jurisdiction of the Court in that regard was

stated in Pyx Granite v. Ministry of Housing and Local Government (1958) 1

QB 554 and Lord Denning referred to the need for exercise of discretion by

Court to grant a declaratory relief  in the following words "If  a substantial

question exists which one person has a real interest to raise and other to

oppose, then the Court has a discretion to resolve it by a declaration which it

will exercise if there is good reason for so doing."

26.      Commenting on the power of the Court to grant declaratory decrees

S.A. de Smith in his Judicial Review of Administrative Action stated thus :

(i) "The power of Court to render a purely declaratory judgment is

particularly valuable in cases where a legal dispute exists but where no

wrongful  act  entitling  either  party  to  seek  coercive  relief  has  been

committed. By making an order declaratory of the rights of the parties

the Court is able to settle the issue at a stage before the status quo has

been disturbed." 
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(ii) Thus it can be seen that the main object of seeking a declaratory

relief is to prevent the alteration of the status quo.  In Mohd. Manjural

Haque  v.  Bisseswara    Banerjee,  AIR  1943  Cal  361  the  Calcutta  High

Court  suggested three fold  classification of  the scope of  declaratory

relief  in the context  of  Section 42 of the Specific Relief  Act (present

Section  34).  They  were  (1)  what  were  merely  declaratory,  defining

rights but not giving any present relief, (2) what was in form declaratory

but in effect gave instant relief to the plaintiff by restoring his deprived

rights, and (3) where declaration of right is made as introductory to the

relief granted by the Court. 

27. In V. Ranga Rao v. S. Ramachandra Rao, AIR 1941 Mad 91, while

considering  therein  a  revision  questioning  the  order  regarding  Court-fee

payable in a suit, it was contended that a mere suit for injunction to protect

an easement said to be subsisting was not maintainable and the plaintiff

ought to have sued for a declaration.

28. In  Colls  v.  H.  and  C.  Stores,  (1904-1907)  All  ER  Reprint  5

considering  the question of  right  to light  in  the light  of  Section 3  of  the

Prescription  Act,  1832  it  was  stated  by  Lord  Macnaghten  (at  page  12)  :

"Unless  and  until  the  claim  or  matter  is  thus  brought  into  question  no

absolute or indefeasible right  can arise under the Act.  There is  what has

been described as an inchoate right. The owner of the dominant tenement

after twenty years' uninterrupted enjoyment is in a position to avail himself

of the Act if his claim is brought into question. But in the meantime, however

long the enjoyment may have been, his right is just the same, and the origin

of his right is just the same as if the Act had never been passed. No title is as

yet acquired under the Act." 

29. This view was reiterated in Hyman v. Van Den Bergh, (1908) 1 Ch

167. Cozens Hardy M. R. stated the law thus : "It is often asserted that an



14                      Paper presentation on Declaratory Relief

absolute  right  is  obtained to  access  of  light  by  reason  merely  of  twenty

years' undisturbed enjoyment, but I think this statement is too wide. Lord-

Macnaghten in Colls v. Home and Colonial Stores, (1904) AC 179, 189, after

referring to certain "expressions not perhaps sufficiently guarded" which are

to be found in the judgment in the House of Lords in Tapling v. Jones, (1865)

11 HLC 290 said: "In  that case Lord Westbury,  Lord Cranworth,  and Lord

Chelmsford  all  assume  that  a  period  of  twenty  years'  enjoyment  of  the

access and use of light to a building creates an absolute and indefeasible

right immediately on the expiration of the period of twenty years. No doubt

Section 3 says so in terms, but  Section 4 must be read in connection with

Section 3; and if the two sections are read together it will be seen that the

period is not a period in gross, but a period next before some suit or action

wherein the claim or matter to which such period may relate shall have been

or shall be brought into question. Unless and until the claim or matter is thus

brought into question, no absolute or indefeasible right can arise under the

Act. There is what has been described as an inchoate right. The owner of the

dominant  tenement  after  twenty  years'  uninterrupted  enjoyment  is  in  a

position to avail himself of the Act if his claim is brought into question. But in

the meantime, however long the enjoyment may have been, his right as just

the same, as the origin of his right is just the same, as if the Act had never

been passed. No title is as yet acquired under the Act. This point seems to

have been much discussed shortly after the Act was passed. It was finally

settled in a series of cases at common law, beginning, I think, with Wright v.

Williams, (1836) 1 M and W 77 and including Richards v. Fry, (1838) 7 Ad and

E  698  and  Cooper  v.  Hubbuck,  (1862)  12  CB  (NS)  456.  If  this  is  to  be

regarded as a decision upon Ss. 3 and 4, it is of course binding upon us. If,

however, it is to be regarded only as a dictum of Lord Macnaghten, I desire

respectfully  to  say  that  I  agree  with  it,  and  I  accept  it  as  an  accurate

statement of the law." 
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30. In Sultan Ahamad v. Valiullah, (1912) 17 Ind Cas 22, Chemier, J.

stated : "The fifth paragraph of  Section 15 of the Easements Act seems to

render it impossible to acquire a statutory prescriptive title to an easement

unless and until the claim thereto has been contested in a suit."

31. This  view  was  adopted  by  the  Madras  High  Court  in  Muthu

Goundan v.  Anantha Goundan, AIR 1916 Mad 1001 (2). Sadasiva Aiyar, J.

after referring to the decisions referred to above has quoted from Peacock on

Easements the following passage as reflecting the true statement of the law. 

32. "The  right  is  created  upon  the  bringing  of  the  first  action  in

which, by reason of the claim having been brought into question, it becomes

necessary for the person claiming such right to possess it for the purpose of

his action or defence." 

33. Dealing with a claim against transfer of a servient tenament the

Division Bench of the Lahore High Court in Saya Ram Das v. Lahore Electric

Supply Ltd.,  ILR (1943) Lahore 129 : (AIR 1942 Lahore 124) held that an

easement differs in some respects from other rights in that the mere efflux of

time does not create an easement. It is the action brought which turns the

right into an indefeasible right. This view was adopted by Manoharan, J. in

Kesavan Velayudhan v. Kannan Kunjukutty, (1991) 1 Ker LT 885 : (AIR 1992

Ker 163) wherein His Lordship held mat (at p. 168 of AIR): 

34. In this context it has to be noticed that Section 35 of the Indian

Easements  Act  specifically  provides  that  subject  to  the  provisions  of  the

Specific Relief Act Sections 52 to 57, corresponding to Sections 36 to 39, 41

and 42 of the Specific Relief Act, 1963, if an easement is actually disturbed

or  if  the disturbance is  only  threatened or  intended so as to disturb  the

easement, and injunction can be granted to restrain the disturbance. Section

35 of the Easements Act covers both the situations, one, where there is an

actual disturbance and two, where there is only a threatened disturbance. In
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Cowper v. Laidler, (1903) 2 Ch 337 it was held that the easement was a legal

right. The remedy by injunction was in aid of that legal right. The owner of

the right was entitled to an injunction not in the discretion of the Court but

as a matter of  course; unless there is  something special  in  the case like

laches or the fact that the disturbance was only trivial or occasional.  The

Patna High Court in S. L. Jha v. U. Jha, AIR 1972 Pat 490 held that where the

plaintiff  has  established  his  legal  right  of  easement  and  the  fact  of  its

disturbance  he  is  entitled  to  a  permanent  injunction  without  proof  of

substantial damage to avoid multiplicity of proceedings. The Privy Council in

Paul v. Robson, 41 Ind App 180 : (AIR 1914 PC 45) dealing with the right to

light claimed under Section 15 of the Easements Act has observed that the

owner  of  the  dominant  tenement  is  entitled  to  the  uninterrupted  access

through his ancient windows of a quantity of light, the measure of which is

what is required for the ordinary purposes of inhabitancy or business of the

tenement according to the ordinary notions of mankind. The single question

in these cases is whether the obstruction complained of is a nuisance. Once

such nuisance is established, the owner of the dominant tenement would be

entitled  to the relief  of  injunction  in  terms of  the  Specific Relief  Act and

Section 35 of the Easements Act. There is no warrant for reading into Section

38 of  the  Specific  Relief  Act  or  Section  35 of  the  Easements  Act,  a

requirement that in a suit by the dominant owner he must also seek the

relief of a declaration of his right by| prescription. 

35. Rajasthan High  Court  –  Jodhpur  Dinesh Jain  & Anr  vs  Jitendra

Pandya  &  Ors  on  16  February,  2018,  HIGH  COURT  OF  JUDICATURE  FOR

RAJASTHAN AT JODHPUR S.B. Civil Revision No. 180 / 2016 

“The plaintiffs filed a suit for declaration of gift-deed dated 27.05.2015

as null & void and for permanent injunction. It was, inter alia, claimed in

the plaint that the gift-deed in question was executed by defendant No.6 -

Pratap Singh Rathore claiming himself to be the Sanrakshak of Vanvasi

Sewa Sangh in favour of Municipal  Corporation,  Udaipur for a piece of
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land  admeasuring  11000  sq.  feet.  It  was,  inter  alia,  claimed that  the

Vanvasi Sewa Sangh was no more in existence as the same came to be

merged with Rajasthan Sewa Sangh, which is a Society registered under

the  provisions  of  Societies  Registration  Act having  possession  and

ownership of the land in question. Based on the said averments, relief

was claimed that the gift-deed be declared null & void qua the rights of

the plaintiffs and permanent injunction be granted that no construction

be raised on the land in question. Further relief was sought regarding the

status of Vanvasi Sewa Sangh and that if any construction was raised on

the land in question during the pendency of the suit and/or the same is

transferred to any other party, the status quo ante as on the date of suit

be ordered to be restored.”
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                               SCOPE AND AMBIT OF DECLARATION 

By G.Sreenivasa Reddy, V AJCJ cum AMM, Visakhapatnam 

Introduction:- The concept of declaratory relief is dealt under Sec.34 of Indian 

Specific Relief Act,1963. Sec.34 of the Act corresponds to Sec.42 of Specific Relief 

Act, 1877. A declaratory decree is a decree declaratory of a right which is 

doubtful or which requires to be cleared. The object of declaratory decree is to 

prevent future litigation by removing the existing cause of the controversy. The 

section does not deal with any form of delcaration but deals with only such a 

declaration which the plaintiff is entitled to regarding a specific legal character or 

to any right as to property. Prior to the Specific Relief Act,1877, law of equity as 

developed by English Courts was applied in the British India. It was not the 

practice of the Courts in England to make declarations of right except as 

introductory to other relief which they proceeded to administer. Mere declaratory 

decree  were innovations which first obtained authoritative sanction by Section 50 

of the Chancery Procedure Act, 1852 which runs as follows:- 

        “No suit shall be open to objection on the ground that a merely declaratory 

decree or order is sought thereby and it shall be lawful for civil courts to make 

binding declarations of right without granting consequential relief.” 

The above provision was judicially interpreted to mean that declaratory decrees 

could be granted only in cases where there was some consequential relief which 

could be had if it had been sought. Sec.50 of the Chancery Procedure Act was 

replaced by Order XXV Rule 5 of the Rules of the Supreme Court which runs as 

follows”- 

            “No action or proceeding shall be open to objection, on the ground that a 

merely declaratory judgment is ought thereby, and the Court may make binding 

declarations of right whether any consequential relief is, or could be, claimed or 

not.” 
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The English rule that a suit for a mere declaration did not lie was in force in India 

as a rule of equity and good conscience. It was introduced in India in Section 19 

of Act VI of 1854 and this was reproduced as Section 15 of the Civil Procedure 

Code( Act VIII of 1859). Sec.15 was in exactly the same terms as Section 50 of 

the Chancery Procedure Act,1852.  Sec.15 of the Civil Procedure Code of 1859 

was repealed by Act X of 1877 i.e., the Civil Procedure Code of that year. But its 

place had already been taken in anticipation by Sec.42 of the Specific Relief Act.  

Sec.34 of the Specific Relief Act is verbatim reproduction of the Sec.42 of the 

Specific Relief Act,1877. 

Interpretation and scope of Sec.34:-   A declaration under Sec.34 of the 

Specific Relief Act,1963 can be sought in regards to some personal right which is 

not connected to any property, and which is rather connected to any property, 

and which is rather connected to some legal status of the plainitiff; or it may be 

declaration in regards to some legal right related to property i.e, proprietary 

right.  Legal character is the legal status of a person with respect to something or 

with respect to some other person. 

Essentials under Sec.34 of the Act,1963 :- 

A person claiming declaratory relief must show that he is entitled:- 

1. to a legal character or 

2. to a right as to property 

3. the defendant has denied or is interested to deny his title to such character 

or right and 

4. he has sought all relieves in the suit. 

 Frame of plaint:- 

The plant must disclose - 

1) the title or right claimed by the plaintiff 

2) the circumstances in which the cloud was cast over the same or the same 

was denied or threatened 

3) the prayer 
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Important case law:-  Sajana Granites, Madras and another v. Manduva Srinivasa 

Rao and others 2002 (1) ALT 466 

Suits of civil nature: Sec.34 does not enlarge the jurisdiction of civil courts to 

entertain matters other than of civil nature. Declaration of rights or status is one 

at the discretion of the court. The plaintiff can not claim the relief as of right. It 

has to be granted according to sound principles of law and ex debito justitae. 

Legal character: Legal character contemplated by law is distinct from right to 

property. In Ramsunder Bhagat v. Rambharosi Bhagat AIR 1957 Pat 131, the 

Hon’ble Patna High Court observed that it cannot be said that unless the legal 

character was in regard to certain property, no declaration could be given and 

that the disjunctive “or” cannot be read as conjunctive. Where the plaintiff does 

not seek for a declaration of his own right to property or his right to legal 

character but challenges the defendants pretensions to legal character and right 

to property, such a suit would be hit by S.42 of Specific Relief Act,1877 – Samat 

Kumar Mitra v. Hum Chandra Dev AIR 1961 Cal.411 

 

Right as to property:- 

The words “as to” have been used simply to broaden the scope of the proprietary 

rights. For example:- right to own, right to possess, right to claim charge or 

maintenance out of some property, right to passage upon some property or any 

other easementary right. The courts have made a distinction between right to 

property and right in property -  Moharala Pitchayya v. Boggavarapu Venkata 

Krishnayya AIR 1943 Mad.497 

Positive declarations and negative declarations:- Sec.34 uses that words “ that he 

is entitled”. The word “is” suggests that the declaration has to be a positive 

declaration in favour of the plaintiff and therefore by implication if the plaintiff 

seeks a negative declaration against the defendnant then that shall not be 

allowed. However  negative declaration can be made if negative declaration 

ultimately results in a positive declaration. There does not appear to be any 

express bar with respect to suits for a declaration in the negative. 
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For example:- ‘X’ is the husband of ‘Y’. “X” files a suit for declaration that a two 

year old boy allegedly born to the defendant-wife was not his son. An objection is 

taken that the suit was premature as no maintenance and rights in the estate of 

‘X’ were being claimed against him and that the interest of minor should not be 

prejudiced by deciding a question which will arise in future. Can a declaration be 

granted to A? 

 

In Jagat Ram v. Mst. Basanti AIR 1959 Punj 581, it was held that the suit by ‘X’ 

for declaration that ‘Y’ was not his wife and ‘Z’ was not his biological son, was 

maintainable.  

 

Meaning of any person denying or interested to deny: A mere suspicion or 

speculation regarding such denial cannot be made the basis of the suit.  There 

has to be real hostility of interest and the defendant should have expressed his 

intention to deny the same either by some words or by conduct. 

 

The words any person denying or interested to deny indicate the following  

Firstly:- these words talk about the denial of a legal right or legal character by the 

defendant to the plaintiff 

Secondly:- the purport of the words indicate that such denial can be a future 

denial.  

 

Further relief/consequential relief:- The proviso to Sec.34 imposed a 

limitation on the discretion of the Court in entertaining a suit for declaration. The 

proviso says that no court shall make any such declaration if the plaintiff omist to 

seek further relief which he is able to seek. The word ‘shall’ shows that the 

prohibition is mandatory. The restriction is provided not with the object of 

depriving acts as a check on the right of the citizen to seek the remedy when his  

right is infringed, the main object behind the proviso is to avoid multiplicity of 
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suits.  The words further relief do not mean every kind of relief that may be 

prayed for. What is contemplated by the proviso is a relief arising from the cause 

of action on which the plaintiff suit is based.  The courts held that the plaintiff did 

not need to ask further relief if he becomes entitled in some remote way to other 

reliefs they are not so related to his cause of action. The further relief must be 

relief following directly and necessarily from the declaration sought and a relief 

appropriate to and necessarily consequent on the right or title asserted. In 

Andhra University v. Korada Durga Lakshmi Manoharam AIR 1951 Mad.870, the 

plaintiff claimed a declaration that the order dismissing him from service was 

unjust and illegal. The Court rejected the contention of the defendant that the 

suit was not maintainable since the plaintiff failed to ask further relief of 

reinstatement. The mere existence of further relief will not preclude the plaintiff 

from seeking the declaration. The section itself provides that the plaintiff must be 

in a position to seek the available further relief.  The court may not be able to 

know the further relief on its own, rather it is the duty of the defendant to raise 

that objection at the earliest possible oppurtunity which usually means before 

framing of issues. If the defendant does not raise the aforesaid objection then the 

Court may go on to pass the declaratory decree in favour of the plaintiff and 

thereafter in appeal the defendant will not be allowed to raise the aforesaid 

objection – Mst. Rukhmabai v. Lala Laxminarayan and others AIR 1960 SC 335.  

 

Examples of declaration that can be sought under Section 34:- 

1) A declaration sought by a person as regards to his right to cast vote 

2) A declaration sought by a person as regards his right to contest elections 

3) A declaration sought that a person is a minor 

4) A declaration sought by a woman that she is a legally wedded wife of some 

“X”. 

5) A declaration sought by a child that he is a legitimate child of his parents 

6)  A declaration sought by  X that he is the proprietor of XYZ concern 
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When suit for declaration does not lie:- 

A suit for declaration will not lie in the following cases: 

1) for a declaration that the plaintiff did not infringe the defendant’s trade mark. 

2) for a declaration that  during the life time of testator, the will is invalid. 

3) no one can ask for a declaratory of a non-existent right as of succession 

4) a suit by a student against a university for a declaration that he has passed an 

examination. 

The Court can exercise discretion to not to grant a declaratory decree in the 

following cases:- 

a) Where the subject matter of the suit has got destroyed 

b) Where a more comprehensive suit is already pending before the same court or 

before some other court 

c) Where the plaintiff has acted in a mala-fide manner 

d) If a suit has been filed with unreasonable delay, without giving any sufficient 

explanation then, the court can refuse to grant a decree of declaration, reason 

being that the plaintiff was not prompt about his rights. 

e) If the court finds that all the interested persons have not been made party to 

the proceedings, the court can refuse the grant of a declaratory decree.  The 

court can ask for addition or deletion of parties under Or.1 Rule 10 CPC. 

References:  

1.  Avatar Singh, Contracts and specific relief,  11th Edition, EBC, 2013 

2. G.C.V.Subba Rao, Law of Specific Relief,  6th Edition, Orient publishing 

Company, 2005. 

3. Anand and Aiyers commentary on the Specific Relief Act 1963, Delhi Law 

House, 14th edition 2019. 

4.  Shivam Goel, Essentials of the Specific Relief Act 1963,Volume (3), Page 1044,  

Imperial Journal of Interdisciplinary Research, 2017. 
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EFFECT OF CLAIM OF ADVERSE POSSESSION  

IN DECLARATORY  SUITS

 

I. PRELIMINARY 

 Adverse possession, sometimes colloquially described as 

‘squatter's rights’, is a legal principle under which a person who does 

not have legal title to a piece of property—usually land (real property)—

acquires legal ownership based on continuous possession or occupation 

of the land without the permission of its legal owner. 

 In general, a property owner has the right to recover possession of 

their property from un-authorised possessors through legal action such 

as ejectment. However, in the English common law tradition, courts 

have long ruled that when someone occupies a piece of property without 

permission and the property's owner does not exercise their right to 

recover their property for a significant period of time, not only is the 

original owner prevented from exercising their right to exclude, but an 

entirely new title to the property "springs up" in the adverse possessor. 

In effect, the adverse possessor becomes the property's new owner. 

a) The General and fundamental principles of public policy that 

person should not be entitled to take advantage of his own 

criminal acts to create rights to which a court should then give 

effect”, But this was not “ an absolute rule or principle, 

unyielding to any circumstance.  It is the starting point and not 

necessarily the end point”.   Indeed, in the context of adverse 

possession, tortious acts ( trespass) were by definition capable 

of supporting a claim to title and many cases of adverse 



                                                                              2 

possession  will have begun with an act apparently contrary to 

the criminal law.     

b)    Justice  Holmes  was  concerned  about  protecting  the  

interests  of wrongful  possessors.  The  doctrine  of  adverse  

possession prevents  such individuals  from  facing  grave  

hardship  due  to  their  reliance  and attachment to the land 

after they have occupied it for a long period of time.    The  law  

of  adverse  possession  is encapsulated in Justice Holmes’ 

famous quotation: “  [M]an,  like  a  tree  in  the  cleft  of  a  

rock,  gradually  shapes his  roots  to  the  surroundings,  and  

when  the  roots  have grown       to a certain size, can’t be 

displaced without cutting at his life”.  

II. 

Doctrine of Adverse Possession  & it’s Nature. 

 Adverse Possession has its roots  in Medieval England where 

there was no central registration system.   In south Australia, 

occupation can lead to a registrable title if the occupier satisfies the 

Limitation of Actions Act 1936 (SA) and registered persons make no 

objection after reasonable efforts are made to contact them.    Boundary 

disputes were historically settled through Adverse possession.   The  

doctrine  of  adverse  possession  was  historically  useful  as  a legal  

remedy,  it  has  since  been  made  redundant  by  legislation.  This 

legislation  balances  the  conflicting  rights  of  parties better  than  the 

common  law  doctrine.  Adverse  possession  encourages  the  wrongful 

possession of land in the hopes of eventually obtaining an unassailable 

interest  in  it.  The  United  States  Supreme  Court  has  concluded, 

“that statutes of limitation find their justification in necessity and 
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convenience rather  than  logic.   Adverse  possession  is  arbitrary  and  

does  not differentiate between just and unjust claims”.    Adverse 

possession finds its  foundation through principles established by 

common Law and through the limitations defence in statutes.   

   (b) The doctrine is allowing legal owners of land to be ejected with the 

blessing of the State.   One of the main reasons for allowing the doctrine 

to continue was because it, “Lifts the curse of dubious title which at 

present sterilises land held by squatters…that the squatter should at the 

end of the limitation period, be given a viable and merchantable title”.    

Another reason why adverse possession is still very relevant today can 

be found in the equitable maximum, “Vigilantibus non dormientibus, jura 

subveniunt.” Land owners have a duty to make the most of our must 

vital resource ‘land’ and if they fail or neglect this duty, then it is only 

right that a squatter who steps in and performs this duty be given 

possession of the land.   

(c) The principle on which the Limitation Act is based is that 'limitation 

extinguishes the remedy, but not the right'. This means that in case of 

an adverse possession, the original owner may have the title over the 

property but he loses the right to claim such right through a court of 

law.    The time period is calculated from the date the claimant is in 

possession of the property of the owner. The possession should be 

continuous, unbroken and uninterrupted for the entire duration. The 

claimant must have the sole possession of the property. However, the 

limitation period does not include the one during which there is pending 

litigation between the owner and the claimant. However, there are also 

certain exceptions to this rule. If the owner of the property is a minor, or 
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of unsound mind, or serving in the armed forces, the property occupant 

cannot claim adverse possession. 

III 

 LEGISLATIONS: 

  Earlier codification of adverse possession in English Law is 

found in “Statute of West Minster” in 1275.  Later Statute of 

Limitation 1639  set the period of 20 years where a Owner could 

recover possession. 

 (a)‘The Grand chambers decision in (Pye oxford) Limited LTD Vs 

United Kingdom, was that English Law before introduction of 

the LRA 2002 and regarding adverse possession it did not 

violate Art 1 Pro 1 of ECHR, recognising that Governments 

have a certain amount of freedom to control land in the public 

interest.  Lord Binghams statement in Pye  shows that applying 

adverse possession equally to registered and unregistered land 

can result in innocent land owners losing their interest in land. 

The impact of adverse possession on registered land in the 

England has changed following the ruling of the Grand 

chamber in the ECHR regarding the case Pye.   This led to the 

introduction of the Land Registration Act 2002.    The result of 

this act is to leave it almost impossible now to acquire 

registered land by means of adverse possession. 

b)  In India, the Limitation Act 1871 was passed which provided 

for the limitation of suits , appeals and certain applications to 

courts.    Later Limitation Act 1908 was introduced.  Presently 

Limitation Act 1963 is in force from 1.1.1964.  The Limitation 

Act, 1963, is a key piece of legislation, elaborating on adverse 
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possession. The Act prescribes a period – 12 years  for private 

properties  under Article 64 and 65 and 30 years for 

government-owned ones under Art 112 within which one has 

to stake claim on his property.   Any delay may lead to 

disputes in the future. 

IV 

 Essential requirements to be proved for claiming  adverse 

possession: 

• Hostile possession: The intention of the possessor of the 

property must be to acquire rights through means of adverse 

possession. These rights are acquired at the expense of the rights 

of the original owner. There must be an express or implied denial 

of the owner's title by the possessor. Constructing a boundary wall 

around the property can be means of asserting this possession. 

• Public knowledge:The public at large must be aware about the 

possession of the claimant. This condition is put in place so that 

the actual owner has adequate means to know that someone is in 

possession of his property and gets reasonable time to act. 

However, one is not bound to inform the original owner about it. 

• Actual possession:There must be actual possession throughout 

the period of limitation. Physical acts like harvesting crops, 

repairing the building, planting trees, erection of shed, etc, could 

be means through which actual possession can be determined. 

The possessor could not claim possession over the property 

without being physically possessing it. 
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• Continuity: The possessor must be in peaceful, unbroken, 

uninterrupted and continuous possession of the property. Any 

break in the possession will extinguish his rights. 

• Exclusivity: The possessor must be in sole possession of the 

property. The possession cannot be shared by different entities or 

persons for the claimed time duration. 

     a) A person claiming adverse possession has to show the 

following before the court: 

1. The date of possession 

2. The nature of the possession 

3. The possession was known to public 

4. The duration of the possession 

5. The continuity of the possession 

b) In, “ Karnataka Board of Wakf Vs. The Government of India and 

others” in April, 2004 Hon’ble Supreme Court clarified the 

features of adverse possession.   It is held – In higher Law an 

owner would be deemed to be in possession of a property so 

long as there is no intrusion. Non-use of the property by the 

owner even for a long time won’t  affect his title.  But the 

position will be altered when another person takes possession of 

the property and asserts rights over it and the person having 

title omits or neglects to take legal action against such person 

for years”. 

(c)  The essential requisites to establish adverse possession are that 

it should not have been done by force,  stealth or under 

authorized permission ( lease or rent ) of the owner.  The 

rationale is broadly that the title should not be in doubt for long, 
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and the society will benefit  from someone else making use of 

the land or the house. 

(d)  The Law of  Adverse Possession was thoroughly discussed in 

“Veerasekharan and another vs. Devarasu” (2008) 7 MLJ 275, 

by quoting rulings of Hon’ble Supreme Court.  It was 

considered in, “ D.Arunachalam V. P.Ekambaram” by Hon’ble 

High Court of Madras in its Judgment dated 31.10.2011. 

(e) In, “State of Haryana Vs Mukesh Kumar & others “ (2011) 10 

SCC 404,  Hon’ble  Supreme Court decided in favour of the 

actual owner of the property and said that the law of adverse 

possession was archaic and should be seriously looked into. It 

added that in adverse possession, a trespasser who is actually 

guilty was able to gain legal title over the property. The court 

found the legal system rewarding an illegal act baffling. 

 Article 65 of the Limitation Act prescribe period of limitation for 

suits for possession of immovable property based on title, 12 years from 

the date when the possession of the defendant becomes adverse to the 

plaintiff.  Suit for possession will thus be dismissed, if the defendant 

successfully proves  adverse possession for 12 years.    

V 

Extinguishment of ownership on proof of adverse possession and 

its effect.  

 The pursuit for an answer leads to section 27 of the Limitation Act 

1963 which provides that determination of the period prescribed to any 

person for instituting a suit to possess property, his right to such 

property shall be extinguished.    
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(a) The privy council in “Perry Vs Clissold and others” (1907) 

A.C.73 considering the effect of adverse possession vis-a-vis 

the original and the possessor held: “If the rightful owner does 

not come forward and assert his title by process of law with 

period prescribed by the provisions of the statute of Limitations 

applicable to the can right to forever extinguished, and the 

possessory owner acquires an absolute title”. 

 The dictum of this case was approved in “Nair Service Society 

 Vs. K.C. Alexdandar” AIR  1968  SC 1168.  

(b) In a later decision, considering the effect of adverse possession 

in the light of S.28 of repealed Indian Limitation Act 1908 

(corresponding to present section 27 of Indian Limitation Act, 

1963) the Privy council laid down in “Mohunt Bhagawan 

Ramanuj Vs  Ramakrishna Boss” in  A.I.R.1922 PC.184.  Under 

S.28 of the Indian Limitation Act, it is expressly provided that 

at the expiration, the period prescribed by the Act for limitation 

of suits, not only the remedy is barred  and right is gone.  That 

is quite clear.  That being so, the statute has operated to 

revoke the state that was originally vested in the plaintiff, and 

to confer a statutory estate up defendants”.    

(c) In another case, where the plaintiff held the property adversely 

for upwards of 12 years,  Privy council in “Lala Hema Chand Vs 

Lala Pearey Lal” AIR 1942 PC 64 took a view that plaintiff had 

acquired title by prescription and the defendants right  got 

extinguished.  
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d) Acknowledging the effect of Adverse possession, the Supreme 

court in “P.T. Muni Chikkanna Reddy Vs Revamma” (2007) 6 

SCC 59 stated “ Modern statutes of limitation operate, as a 

rule, not only to cut off one’s right  to bring action for the 

recovery of property that has been in the adverse possession 

of another specified time, but also to vest the possessor with 

title.  The intention of such statute to punish one who neglects 

to assert rights, but to protect those who have maintained 

possession of the property for the time specified by the statute 

under claim of right or colour of title. 

VI 

Plea of 

 Adverse Possession cannot form basis of claim for Title 

(a) Hon’ble  Supreme court in “Gurudwara Shahib Vs Grama 

Panchayat Village Sirthala” (2014) 1 SCC 669 took a contrary 

view and held that plaintiff could not take up plea of adverse 

possession to seek declaration of ownership.  It held that:“Even 

if the plaintiff is found to be in adverse possession, it cannot 

seek a declaration effect that such adverse possession has 

matured into ownership.  Only if proceedings are against the 

appellant and the appellant is arrayed as defendant that it can 

use this adverse possession as a shield/defence. 

(b) The Hon’ble Supreme Court in “Gurucharan singh and others Vs 

Gurudev Singh” Judgment dated 6.3.2017   noticed conflicting 

decisions.  It remanded the matter,  special leave to appeal CC 

17445/2014 dated 10.11.2014 to the Pubjab & Haryana High 

Court with a direction to decide whether the suit filed plaintiffs 
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declaring them to be owners of the property in dispute on the 

basis of adverse possession, is maintainable. 

VII 

 Adverse Possession - Simple & Permissive possession 

 The non-use of the property by the owner even for a long time 

may affect the title of the owner under certain circumstances -  The 

acquisition of title by adverse possession springs into action essentially 

by default or inaction of the owner - There is a lot of difference between 

simple possession and adverse possession - Every possession is not 

adverse possession - The defendants will not acquire adverse possession 

by simply remaining in permissive possession for howsoever long it may 

be – There is no absolute requirement to deem the mere possession of 

the suit property by the defendants to amount to adverse possession 

over the suit property - This would be in clear violation of the basic 

rights of the actual owner of the property. 

a)  Under Limitation Act , Articles 64 and 65,  Once a party proves 

its title, the onus of proof would be on the other party to prove 

the claim of title by adverse possession -  Since the contesting 

defendants have raised a plea of adverse possession, the burden 

is on them to prove affirmatively that the bar of limitation 

prescribed under Article 65 of the Schedule of the Limitation Act, 

1963, viz., 12 years, is applicable in the matter to file a suit for 

possession of immovable property based on title - The limitation 

of 12 years begins when the possession of the defendants would 

become adverse to that of the plaintiffs - Thus, it is incumbent 

on the plaintiffs to file a suit for possession within 12 years from 
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when the possession of the defendants becomes adverse to the 

plaintiffs. (2018) 2 SCeJ 1420.  

(b)  In “Roop Singh Vs. Renu Singh”, Judgment dt.28.3.2000 Hon’ble 

Supreme Court considered Permissive possesson.  Mere 

Possession for a long time does not result in converting 

permissive possession into adverse possession “(Thakur Singh 

(Dead) L.Rs.  Vs. Arvind Kumar” (1994) 6 SCC 591. 

(c)   Further,  license is personal between the Granter-licensor and 

the Grantee licensee - It is not transferable, much less heritable 

right - The permissive possession extinguished on the demise of 

licencee - Easements Act, 1882 (5 of 1882) S. 52. 

VIII 

Adverse Possession whether Pure Question of Law. 

(a)  Plea of Adverse Possession is not a pure question of law rather 

it is a blended question of fact and law and the person who is 

claiming adverse possession must show firstly that on what date 

he came into possession; secondly what was the nature of his 

possession; thirdly whether the factum of possession was known 

to the other party; fourthly how long his possession has 

continued; and fifthly his possession was open, undisturbed, 

hostile to the very knowledge of the opposite party.   

  Suit for declaration claiming ownership on the basis of adverse 

possession is not maintainable as the plea of adverse possession 

is available only as a defence.   

(b) The Hon’ble Supreme Court In a caveat by ruling in it’s 

Judgment dated 22.4.2017 has observed that squatter must 

necessarily first admit ownership of the true owner over the 
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property and make the true owner a party to the suit before a 

court.   It is said – If a person does not protest some one 

illegally occupying his property for 12 years, then the squatter 

would get over that property.     

(c) Possession however longer it may be, it does not necessarily be 

that it is adverse.   “T.Anjanappa and others Vs Somalingappa 

and other” (2006) 7 SCC 570 and “Chetti Konetirao and others 

Vs Palla Venkata Subba Rao” (2010) 14 SCC 316.  

(d) In “Malikarjunayya Vs Anjayya” Judgment dated 26.4.2019 The 

Hon’ble Supreme court has observed that open, Hostile, 

exclusive and within the assertion of ownership and right over 

the property to the knowledge of true owner are required to 

prove the case of adverse possession. 

IX 

Adverse Possession -  Art.112 of Limitation Act. 

a) The Constitutional validity of Art 112 of Limitation Act was 

considered in “Nav Rattanmal and others Vs State of Rajasthan” 

AIR 1961 SC 1704 (CB); the fact that in the case of the 

Government, if a claim becomes barred by limitation, the loss 

falls on the public i.e., on the community in general, and to the 

benefit of the private individual who derives advantage by the 

lapse of time is, in itself, a sufficient ground for differentiating 

between the claims of an individual and the claims of the 

Government.    

(b)  In, “Secretary of States Vs Debendralal Khan” AIR 1934 PC 23, 

the fishery rights were in question.  The Government in the case 

of a fishery belonging to it, exercise its rights by granting leases 

or license to fish it does not itself fish.  Consequently the 
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granting by a person other than the Government, of leases or 

licenses to fish in the case of a fishery which prima facie belongs 

to the Government is evidence of usurpation by that person of 

the distinctive rights of the Government and is thus most 

significant evidence of adverse possession.  

X 

  Exceptions to claim of Adverse Possession. 

 There are few cases where the claim of adverse possession won’t 

be accepted by the Court of Law.    

(a) Co-owner in exclusive possession cannot render his possession 

adverse to the other co-owner, but if a co owner fails to asserts 

his right for considerable length of time his right may lapse by 

lapse of time.    

 (b) Co-sharers - It can arise under the circumstance when the 

possession is under an agreement.  Regarding Permissive 

occupant and trespassers, mere  possession of trespasser will 

not constitute adverse possession unless accompanied by 

assertion of hostile title. 

(c) In “Gopalakrishna (died) by LRs Vs Narayana Gowda (died) by 

LRs” judgment dated 3.4.2019 the Hon’ble Supreme Court 

considered Spes Succession and claim of Reversioners under 

Hindu Law and Limitation regarding earlier proceedings 

conducted by parties up to High Court in a suit for possession. 

XI 

  CONCLUSION: 

 Sec 34 of  specific relief Act contemplates certain conditions to be 

fulfilled by a plaintiff to have declaration of his right, in property or right 

of property and entitlement to any  legal character.  It was considered in 
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“State of MP Vs Khan Bahudur  Bhiwandiwala and Company” AIR 1971 

MP 65.  Legal character means a possession regularized by Law.  The 

distinction between ‘right to property’ and a ‘right in property’ was 

distinguished in “Moharala Pitchayya Vs Krishnayya” AIR 1943 Madras 

497.     

(a) “Animus Possidendi”   is one of ingredients of adverse 

possession.  It must start of wrongful dispossession of rightful 

owner and be actual, visible, exclusive, hostile and continued 

over statutory period.  Once a party proves its title, the onus of 

proof would be on the other party to prove the claim of title by 

adverse possession.  Thus it is incumbent  on the plaintiffs to 

file a suit, suit for possession within 12 years, from when the 

possession of the defendants becomes adverse to the plaintiffs.   

The Plea of Adverse Possession is only shield and not a sword.   

The sum up, adverse possessions simple but effective nature 

allows it to remain vitally important to underpinning land and 

conveyancing law for the foreseeable future.   

(b) Hon’ble Supreme Court in “Hamaji Waghaji ... “ Case (2009) 16 

SCC 517 and in “State of Haryana Vs. Mukesh Kumar” 2011 

(10) SCC 404, directed the Government to take fresh look on 

Law of  Adverse Possession considering rights of true owner.  In 

“Dagadi bai Vs. Addas”, Hon’ble Supreme court on 29.05.2019 

gave directions to make Law of Adverse Possession, tougher. 

X – X- X -X - X 
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LAW OF ADVERSE POSSESION

“Without courage there can be no truth and without truth there can be no

other virtue.”

– Walter Scott

Prepared by P.Vasu, Addl.Senior Civil Judge, Anakapalle

Adverse possession is a doctrine under which a person in possession of

land owned by someone else may acquire valid title to it, so long as certain common

law requirements are met, and the adverse possessor is in possession for a sufficient

period of time, as defined by a statute of  limitations. Adverse Possession is that

form of Possession or occupancy of land which is inconsistent with the title of any

person to whom the land rightfully belongs and tends to extinguish that persons

title, which provides that no person shall make an entry or distress, or bring an

action to recover any land or rent, but within twelve years next after the time when

the  right  first  accrued  and  does  away  with  the  doctrine  of  adverse  possession.

Adverse possession is  commenced in  wrong and is  aimed against  right.  Plea of

Adverse Possession is not a pure question of law but a blended one of fact and

law.

Historical background

The concept of adverse possession was born in England around 1275

and was initially created to allow a person to claim the right of “seisin” from his

ancestry.  Many  felt  that  the  original  law  that  relied  on  “seisin”  was  difficult  to

establish, and around 1623 a statute of limitation was put into place that allowed

for a person in possession of property for twenty years or more to acquire title to

that property. This early English doctrine was designed to prevent legal disputes

over property rights that were time-consuming and costly. The doctrine was also

created to prevent the waste of land by forcing the owners to monitor their property

of suffer the consequence of losing title.

The doctrine of adverse possession arose in an era where lands were

vast particularly in the United States of America and documentation sparse in

order to give quietus to the title of the possessor and prevent fanciful claims

from erupting.  The concept of adverse possession exits to cure potential or

actual defects in real estate titles by putting a statute of limitation on possible

litigation over ownership and possession.  A landowner could be secure in title

to his land; otherwise, long-lost heirs of any former owner, possessor or lien

holder of centuries past could come forward with a legal claim on the property.

Since independence of our country we have witnessed registered documents of
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title and more proper, if not perfect, entries of title in the government records.

The situation having changed, the statute calls for a change.

Law is not dry subject, it’s not static, it’s dynamic. Law is dynamic in

the sense that it is constantly changing due to changes in society such as new

needs,  different  mores  and  obsolete  principles.   It  changes  by  legislatures

enacting new laws or by amending or repealing existing.  It also changes by

way of new precedents being set and old one overturned by the courts.  The

subject of  adverse possession has also been re-defined by the needs of  the

society as well as by operation of law. In this aspect of Adverse Possession the

Hon’ble Apex Court has dealt with the subject in numerous cases. It will be

relevant to discuss the same to understand the changing concept of law of

adverse possession.

1. “Adverse possession means a hostile possession which is expressly or

impliedly in denial of title of the true owner.  Under Article 65 of the Limitation

Act, burden is on the defendants to prove affirmatively.  A    person who bases

his title on adverse possession must show by clear and unequivocal evidence

i.e.  possession was hostile to the real owner and amounted to a denial of his

title to the property claimed. In deciding whether the acts, alleged by a person,

constitute adverse possession, regard must be had to the animus of the person

doing those acts which must be ascertained from the facts and circumstances

of each case. The person who bases his title on adverse possession, therefore, must

show by clear and unequivocal evidence i.e. possession was hostile to the real owner

and amounted to a denial of his title to the property claimed.”

(AIR 1995 SC 895 = 1995 (2) SCC 543 = 1995 LawSuit(SC) 15 (FB) 

ANNASAHEB BAPUSAHEB PATIL Vs BALWANT BABUSAHEB PATIL)

2.  Physical fact of  exclusive possession and the animus possidendi to

hold as owner in exclusion to the actual owner are the most important factors

that are to be accounted in cases of this nature. Plea of adverse possession is not

a pure question of law but a blended one of fact and law.  A person who claims

adverse possession should show: (a) On what date he came into possession, (b)

What was the nature of his possession, (c)  Whether the factum of possession

was known to the other party, (d) How long his possession has continued, and

(e)  His  possession  was  open  and  undisturbed.  A  person  pleading  adverse

possession has no equities in his favour. Since he is trying to defeat the rights of

the true owner, it is for him to clearly plead and establish all facts necessary to

establish his adverse possession -  It  is a well-settled principle that a party
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claiming adverse possession must  prove that  his possession is 'nec vi,  nec

clam, nec precario' ("not by force, nor stealth, nor the license of the owner")

i.e.,   peaceful,  open  and  continuous.  The  possession  must  be  adequate  in

continuity, in publicity and in extent to show that their possession is adverse

to the true owner.”

 {(2004)10 SCC 779 = 2004 LawSuit(SC) 469 = 2004 (4) ALD 124 DB

Karnataka Board of Wakf Vs Govt. of India}

3. It is well recognized proposition in law that mere possession however

long does not necessarily means that it is adverse to the true owner.  Adverse

possession really means the hostile possession which is expressly or impliedly

in  denial  of  title  of  the  true  owner and  in  order  to  constitute  adverse

possession the possession proved must be adequate in continuity, in publicity

and in extent so as to show that it is adverse to the true owner.  The classical

requirements of acquisition of title by adverse possession are that such possession

in denial  of  the true owners title  must  be peaceful,  open and continuous.   The

possession must be open and hostile enough to be capable of being known by

the parties interested in the property,  though it is not necessary that there

should be evidence of the adverse possessor actually informing the real owner

of the formers hostile action.  If the defendants are not sure who is the true

owner the question of their being in hostile possession and the question of

denying title of the true owner do not arise.”

        {(2006) 7 SCC 570 = 2006 LawSuit(SC) 670 = 2006 (Supp5) SCR 200 DB} 

      T. Anjanappa & others Vs Somalingappa & another

4. Possession  however  long  does  not  necessarily  mean  that  it  is

adverse to the true owner which means hostile possession which is expressly

or impliedly in denial of the title of the true owner and in order to constitute

adverse possession the possession must be adequate in continuity, in publicity

and in extent so as to show that it is adverse to the true owner.  The possession

must be open and hostile enough so that it is known by the parties interested in the

property.  The plaintiff is bound to prove his title as also possession within

twelve years and  once the plaintiff proves his title, the burden shifts on the

defendant to establish that he has perfected his title by adverse possession.

Claim by adverse possession has two basic elements i.e., the possession of the

defendant should be adverse to the plaintiff and the defendant must continue

to remain in possession for a period of twelve years thereafter.”
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{Chatti Konati Rao and other’s Vs Palle Venkata Subba Rao (2010) 14 SCC 316

= 2010 LawSuit(SC) 1033 = 2011 (1) ALT 46 = 2011 AIR (SC) 1480} 

 The following decisions are the citations deals with the authority “What

is adverse possession” and “on whom the burden of proof lie”:

1.  S.M. Karim Vs. Bibi Sakina AIR 1964 SC 1254.

2.  Parsinni Vs. Sukhi (1993) 4 SCC 375.

3.  Annasaheb Bapusaheb Patil Vs Balwant (1995) 2 SCC 543.

4.  Vidya Devi Vs. Prem Prakash (1995) 4 SCC 496.

5.  D. N. Venkatarayappa Vs. State of Karnataka (1997) 7 SCC 567.

6.  Mahesh Chand Sharme Vs. Raj Kumari Sharma (1996) 8 SCC 128.

7. M.D.Mohammad Ali  (Dead) by LRs. Vs. Jagdish Kalita & other’s (2004)

SCC 271.

8.  P.T. Munichikkanna Reddy Vs. Revamma AIR 2007 SC 1753.

9.  Annakili Vs. Vedanayagam and other’s AIR 2008 SC 346.

5. Adverse possession as a shield/defence:- 

Claim of ownership by adverse possession can be made only by way

of defence when arrayed as defendant in proceedings against him. Even if the

plaintiff is found to be in adverse possession,  he cannot seek a declaration to

the  effect  that  such  adverse  possession  has  matured  into  ownership. No

declaration can be sought by a plaintiff with regard to his ownership on the

basis of an adverse possession. 

 Gurdwara Sahib Vs Gram Panchayat Village Sirthala and another 

(2014) 1 SCC 669 = 2013 LawSuit(SC) 816 = 2014 (2) ALD 3 

(Civil Appeal No. 8244 of 2013 dt.16-09-2013) 

6.  The Hon’ble Apex Court had an occasion to deal with the  “Concept of

adverse possession” in detail” in which the Court examined the legal position in

various countries  particularly  in English and American systems.   Adverse

possession in one sense is based on the theory or presumption that the owner

has abandoned the property to the adverse possessor on the acquiescence of

the owner to the hostile acts and claims of the person in possession - {Adverse

possession right is not a substantive right but a result of the waiving (willful)

or omission (negligent or otherwise) of right to defend or care for the integrity

of property on the part of the paper owner of the land.  Adverse possession

statutes, like other statutes of limitation, rest on a public policy that do not
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promote litigation and aims at the repose of conditions that the parties have

suffered to remain unquestioned long enough to indicate their acquiescence.

P.T. Munichikkanna Reddy v. Revamma 

(2007) 6 SCC 59 = AIR 2007 SC 1753 = 2007 (4) ALD 47

7. No  Government  Department,  Public  Undertaking  as  well  as  the

Police  Department  should  be  permitted  to  perfect  the  title  of  the  land  or

building by invoking the provisions of adverse possession and the theory of

adverse possession is also perceived by the general public as a dishonest way

to obtain title to property.  The Law of Adverse Possession inherited from the

British.  Parliament may consider abolishing the law of adverse possession or

at least amending and making substantial  changes in the law in the larger

public interest and it is a testament to the absurdity of the law and a black

mark upon the justice system's legitimacy which is a new approach in defining

the Adverse Possession by the Hon’ble Apex court.

 (2011) 10 SCC 404 = 2012 AIR(SC) 559 = 2011 LawSuit(SC) 1047 = 2012 (2)

ALD 101 = 2012 (1) ALT 1. 

State of Haryana vs. Mukesh Kumar and Others 

8. It  is  settled  position  of  law  that  whenever  the  plea  of  adverse

possession is projected,  inherent in the plea is  that someone else was the

owner of the property."  The pleas on title and adverse possession are mutually

inconsistent  and  the  latter  does  not  begin  to  operate  until  the  former  is

renounced.

( P Periasami v. P Periathambi  1995 (6) SCC 523  and 

 Mohan Lal v. Mirza Abdul Gaffar  1996 (1) SCC 639)

9. Lawful possession does not amount to Adverse Possession:

(Mohan Lal v. Mirza Abdul Gaffar ( 1996 (1) SCC 639)

10. Adverse possession must be adequate in continuity,  in publicity  and

extent and  a plea is required at the least to show when possession becomes

adverse so that the starting point of limitation against the party affected can

be found"

S.M. Karim v. Mst. Bibi Sakina 1964 AIR(SC) 1254 and

 Saroop Singh v. Banto and Others 2005 (8) SCC 330

11. Suit for declaration of right and title well within the period of 12

years  from the  date  of  knowledge of  encroachment of  defendant and even

though the defendant was in possession of disputed property prior to filing suit

– defended by defendants that they have been in possession for a long period

i.e., Mere continuous possession howsoever long it may have been qua its true
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owner  is  not  enough  to  sustain  the  plea  of  adverse  possession

 - no evidence adduced by the defendants to prove that  they ever asserted

their right of ownership over the specific portion of the suit land as belonging

to them openly and with assertion of hostility to the knowledge of plaintiff –

Since suit  is  filed within 12 years  as  such plea  of  Adverse  Possession not

available.

Mallikarjunaiah  Vs. Nanjaiah & Ors.  2019 LawSuit(SC) 1126 

(Civil Appeal No. 7768 of 2011 dt.26-04-2019

12. The statutory provisions of the Limitation Act have undergone a change

when compared to the terms of Articles 142 and 144 of the schedule appended to

the Limitation Act, 1908, in terms whereof  it was imperative upon the plaintiff

not only to prove his title but also to prove his possession within twelve years,

preceding the date of institution of the suit. However, a change in legal position

has been effected in view of Articles 64 and 65 of the Limitation Act, 1963.  As per

Article  65  of  Limitation  Act  the  starting  point  of  limitation  does  not

commence from the date when the right of ownership arises to the plaintiff but

commences from the date defendant's possession becomes adverse.  ''Animus

possidendi'' is one of the ingredients of adverse possession. Unless the person

possessing the land has a requisite animus the period for prescription does not

commence.

 (2005) 8 SCC 330 = 2005 LawSuit(SC) 1385 = 2005 AIR(SC) 4407 

DOD: 07 October 2005

Saroop Singh Vs. Banto

13. Adverse possession -- Animus -- When to be started --  Animus to

hold land adversely will start only when defendant derived and knowledge that

his  possession  had  been  alleged  to  be  act  of  encroachment.   Admission

contained  in  defendent's  deposition,  does  not  make  out  case  in  favour  of

having  acquired  title  by  adverse  possession.    Mere  long  possession  of

defendant for period of more than 12 year without intention to possess suit

land cannot result in acquisition of title.   

Plaintiffs  title  over  encroached  land  could  not  get  extinguished

unless defendant had prescribed for continuous period of 12 years.

         (2003 LawSuit(SC) 805 =  2003 (7) SCC 481 = 2003 AIR(SC) 3907) 

(DEVA Vs. SAJJAN KUMAR)
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14. When the granted land alloted to any SC and ST persons by the

Government and when the said  allottee  (  SC/ST person)  alienates  the said

property by way of sale,  t  he transferee would acquire a viodable title but the

title would be perfected by long and continuous possession and  such period

would be 12 years where the land granted by the government with absoslute

ownership and  30  years  where  the  land  was  granted  by  way  of  allotment

without transfer of ownership.

{1994 LawSuit(SC) 339 (3J) = 1994 (3) SCC 536 = 1994 (3) SCR 151 (FB)}

(K.T. HUCHEGOWDA  Vs. DEPUTY COMMISSIONER)

15. Similar  issue decided in another  case  i.e.,  2011 LawSuit(SC) 715 =

AIR 2011 SC  2762 = 2011 (9) SCR 136 = 2011 (6) ALD 95 held in between

G.KRISHNAREDDY  Vs. SAJJAPPA (D) BY LRS AND ANR following the above   Full

Bench Judgment of Hon’ble Apex Court i.e., 1994 Lawsuit (SC) 339 in respect

of  the  authority  that  the  period  of  limitation  for  entitlement  of  Adverse

Possession over Government property  would be 30 years if the Government

allotted land without transfering title to the Grantee.

16. Adverse possession must be adequate in continuity, in publicity and

extent and  a plea is required at the least to show when possession becomes

adverse so that the starting point of limitation against the party affected can be

found. There is no evidence here when possession became adverse, if it at all did

and  a mere suggestion in the relief  clause   that    there was an uninterrupted

possession for "several 12 years" or that the plaintiff had acquired "an absolute

title was not enough to raise such a plea. Long possession is not necessarily

adverse possession and the prayer clause is not a substitute for a plea.

 (1964 AIR(SC) 1254 = 1964 LawSuit(SC) 38 = 1964 (6) SCR 780 )

{(  S.M. Karim v. Bibi Sakina   (DB)}

17. This is a case of  purchase of Government land by third party from

the  Grantee  to  whom  the  Government  allotted  the  said  land-  since  the

possession of purchaser secured from a derivative title as such if at all the

purchaser  intends  to  plead  Adverse  Possession  against  the  State,  he  must

disclaim his title and plead hostile claim to the knowledge of State and the

State has not taken any action within the prescribed period.

 { (1995) 6 SCC 309 = 1995 LawSuit(SC) 864 = 1995 (3) ALD 41 }

(   R. Chandevarappa and others v. State of Karnataka and others   )

18.  There must be the crucial pleadings to constitute adverse possession as

well  as  proof  -  In  the  absence  of  crucial  pleadings  to  constitute  adverse

possession and  evidence of continuous and uninterrupted possession of the

lands  in  question  claiming  right,  title  and interest in  the  lands  in  question
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hostile to the right, title and interest of the original grantees, it cannot be said

that they have perfected their title by adverse possession.

 ( 1997 7 SCC 567 (DB) = 1997 AIR(SC) 2930 )

(   D.N. Venkatarayappa and another v. State of Karnataka and others   )

19. Claim by adverse possession has two elements: (1) the possession of the

defendant  should  become  adverse  to  the  plaintiff;  and  (2)  the  defendant  must

continue  to  remain  in  possession  for  a  period  of  12  years  thereafter.  Animus

possidendi as is well known is a requisite ingredient of adverse possession. It is now

a well-settled principle of law that mere possession of the land would not ripen

into  possessory  title  for  the  said  purpose.  Possessor  must  have  animus

possidendi and hold the land adverse to the title of the true owner. For the said

purpose, not only animus possidendi must be shown to exist, but the same must

be shown to exist at the commencement of the possession. He must continue in

the said capacity for  the period prescribed under the Limitation Act.  Mere long

possession, it is trite, for a period of more than 12 years without anything

more does not ripen into a title."

2010 2 ALD 115 = 2010 AIR(SC) 744 = 2010 (2) SCC 461 = 2010 LawSuit(SC) 195,

Mandal Revenue Officer v. Goundal Venkaiah and another

 (In above decision the Apex Court, relied on its earlier judgment in 

Anakili v. A. Vedanayagam, 2007 14 SCC 308)

19. The classical requirement of plea and proof of adverse possession in

denial of the true owner's title  must be peaceful, open and continuous and

such possession must be open and hostile enough to be capable of being known

by the parties interested in the property and that a person who bases his title

on adverse possession must show by clear and unequivocal evidence that  his

title was hostile to the real owner and amounted to denial of his title to the

property claimed.

( 2008 LawSuit(SC) 1434 = 2009) 16 SCC 517 = 2008 (6) ALD 121 = 2009

AIR(SC) 103 = 2008 (6) ALT 1 )

(HEMAJI WAGHAJI JAT v. BHIJHABHAI KHENGARBHAI HARIJAN)

20. There are  elements to claim Adverse possession : (1) possession of the

defendant should become adverse to the plaintiff; and (2)  the defendant must

continue to remain in possession for a period of 12 years thereafter.  Animus

possidendi   is well known requisite ingredient for adverse possession. It is now a

well-settled principle of law that mere possession of the land would not ripen into

possessory title for the said purpose. Possessor must have    animus possidendi

and hold the land   adverse to the title of the true owner.  Mere long possession, it
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is trite, for a period of more than 12 years without anything more does not ripen into

a title.

( 2007) 14 SCC 308 = 2008 AIR(SC) 346 = 2007 (11) SCR 517)

Annakili v. A. Vedanayagam

Adverse Possession against Government

21. Adverse Possession is a mixed question of law and fact. The  onus

lies on the person to prove claiming title by adverse possession.  It is a well

settled proposition that mere possession of the land, however long it may be, would

not ripe into possessory title unless he possessor has 'animus possidendi' to hold

the land adverse to the title of the true owner.  The length of possession to perfect

title by adverse possession a against the Government is 30 years under Art.112

of Limitation Act.   Assertion of title to the land in dispute by the possessor would,

in an appropriate case, be sufficient indication of the animus possidendi to hold

adverse to the title of the true owner but such an assertion of title must be clear

and unequivocal though it need not be addressed to the real owner. For reckoning

the statutory period to perfect title by prescription both the possession as well

as  animus  possidendi  must  be  shown  to  exist. Where,  however,  at  the

commencement of the possession there is no animus possidendi, the period for the

purpose of reckoning adverse possession, will commence from the date when both

the actual possession and assertion of title by the possessor are shown to exist.  

(2002 LawSuit(SC) 131 = 2002 (3) SCC 258 = 2002 (1) SCR 651 = 2002 (2) ALD

56 =  AIR 2002 SC 1012 DB)

(KONDA LAKSHMANA BAPUJI  Vs. GOVT OF ANDHRA PRADESH)

22. If title is claimed against Government,  the claimant has to prove

clear,  hostile,  open  and  continuous  title  for  more  than  30  years.   Mere

temporary use or occupation without the animus to claim ownership or mere

use  at  sufferance  will  not  be  sufficient  to  create  any right  adverse  to  the

Government. In order to oust or defeat the title of the Government, a claimant

has to establish a clear title which is superior to or better than the title of the

Government or establish perfection of title by adverse possession for a period

of more than thirty years with the knowledge of the Government. To claim

adverse possession,  the possession of the claimant must be actual, open and

visible, hostile to the owner (and therefore necessarily with the knowledge of

the owner) and continued during the entire period necessary to create a bar

under the law of  limitation.  In  short,  it  should be  adequate  in  continuity,
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publicity and in extent.  Mere vague or doubtful assertions that the claimant

has been in adverse possession will  not be sufficient.  Unexplained stray or

sporadic entries for a year or for a few years will not be sufficient and should

be ignored.

2010 LawSuit(SC) 412 = 2010 (5) SCC 203 = 2010 (4) SCR 904

(R.HANUMAIAH AND ANR Vs. SECRETARY TO GOVERNMENT OF KARNATAKA,

REVENUE DEPARTMENT AND ORS)

Conclusion

The  doctrine  of  adverse  possession  has  troubled  a  great  many  legal

minds.  It  is  indeed  a  very  disturbing  and  dangerous  trend.  No  Government

Department, Public Undertaking, and much less the Police Department should be

permitted to perfect the title of the land or building by invoking the provisions of

adverse possession and grab the property of its own citizens in the manner that has

been done in this case. the law of adverse possession which ousts an owner on the

basis of inaction within limitation is irrational, illogical and wholly disproportionate.

The law as it  exists  is  extremely harsh for  the true owner and a windfall  for  a

dishonest  person who had illegally  taken possession of  the property  of  the true

owner. The law ought not to benefit a person who in a clandestine manner takes

possession of the property of the owner in contravention of law. This in substance

would mean that the law gives seal of approval to the illegal action or activities of a

rank trespasser or who had wrongfully taken possession of the property of the true

owner.   As per Hon’ble Apex Court’s observation the time has come for change in

setting aside the law of Adverse Possession which is prevailing as weapon in the

hands of 3rd parties as well as co-sharers.

 

      Prepared by

     (          P.V A S U         )
                          (Addl.Sr.Civil Judge/Anakapalle)
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EFFECT OF CLAIM OF ADVERSE POSSESSION IN  

DECLARATORY SUITS 

 

     Kum.M. Prameela Rani, 
                 I Addl. Junior Civil Judge-cum- 

      XV Addl. Metropolitan Magistrate 

        BHEEMUNIPATNAM 

 
 

1.  The claim to rights and interests in relation to property on the basis 

of possession has been recognized in all legal systems. Uninterrupted and 

uncontested possession for a specified period, hostile to the rights and 

interests of true owner, is considered to be one of the legally recognized 

modes of acquisition of ownership. The prescription of periods of 

limitations for recovering possession or for negation of the rights 

and interests of true owner is the core and essence of the law of 

adverse possession. Right to access to Courts is barred by law on 

effluxion of prescribed time. The conditions necessary for the acceptance 

of a claim based on adverse possession have been laid down basically by 

way of Judge-made law. Several exceptions to the concept of adverse 

possession based on legal relationship between the title holder and the 

person in actual possession as well as the character of land are also 

recognized by law. If the owner of the property is a minor, or of unsound 

mind, or serving in the armed forces, the property occupant cannot claim 

adverse possession. Permissive possession or possession without a clear 

intention to exercise exclusive rights over the property is not considered 

as adverse possession. 

 
2. The Hon'ble Supreme Court of India in the case of Karnataka 

Board of Wakf Vs. GOI [(2004) 10 SCC 779], laid down the facts to 

be established by the person who claims adverse possession. Therein, it 

was inter alia observed thus: 
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 “in the eye of law, an owner would be deemed to be in 

possession of a property so long as there is no intrusion.  

Non-use of the property by the owner even for a long time 

won't affect his title. But the position will be altered when 

another person takes possession of the property and 

asserts a right over it. Adverse possession is a hostile 

possession by clearly asserting hostile title in denial of the 

title of true owner. It is a well-settled principle that a party 

claiming adverse possession must prove that his possession 

is 'nec vi, nec clam, nec precario', that is, peaceful, open 

and continuous. The possession must be adequate in 

continuity, in publicity and in extent to show that their 

possession is adverse to the true owner. It must start with 

a wrongful disposition of the rightful owner and be actual, 

visible, exclusive, hostile and continued over the statutory 

period. (See : S M Karim v. Bibi Sakinal AIR 1964 SC 1254, 

Parsinni v. Sukhi (1993) 4 SCC 375 and D N 

Venkatarayappa v. State of Karnataka (1997) 7 SCC 567). 

Physical fact of exclusive possession and the animus 

possidendi to hold as owner in exclusion to the actual owner 

are the most important factors that are to be accounted in 

cases of this nature. Plea of adverse possession is not a 

pure question of law but a blended one of fact and law. 

Therefore, a person who claims adverse possession should 

show (a) on what date he came into possession, (b) what 

was the nature of his possession, (c) whether the factum of 

possession was known to the other party, (d) how long his 

possession has continued, and (e) his possession was open 

and undisturbed. A person pleading adverse possession has 

no equities in his favour. Since he is trying to defeat the 

rights of true owner, it is for him to clearly plead and 

establish all facts necessary to establish his adverse 

possession. (Dr. Mahesh Chand Sharma v. Raj Kumari 

Sharma (1996) 8 SCC 128).  
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3.  The essential requirements to be proved for claiming under adverse 

possession, are: 

• Hostile possession: The intention of the possessor of the property 

must be to acquire rights through means of adverse possession. 

These rights are acquired at the expense of the rights of the original 

owner. There must be an express or implied denial of the owner's 

title by the possessor. Constructing a boundary wall around the 

property can be means of asserting this possession. 

• Public knowledge: The public at large must be aware about the 

possession of the claimant. This condition is put in place so that the 

actual owner has adequate means to know that someone is in 

possession of his property and gets reasonable time to act. 

However, one is not bound to inform the original owner about it. 

• Actual possession: There must be actual possession throughout 

the period of limitation. Physical acts like harvesting crops, repairing 

the building, planting trees, erection of shed, etc., could be means 

through which actual possession can be determined. The possessor 

could not claim possession over the property without being 

physically possessing it. 

• Continuity: The possessor must be in peaceful, unbroken, 

uninterrupted and continuous possession of the property. Any break 

in the possession will extinguish his rights. 

• Exclusivity: The possessor must be in sole possession of the 

property. The possession cannot be shared by different entities or 

persons for the claimed time duration. 
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4.  The law on adverse possession is contained in the Indian Limitation 

Act, 1963. Article 65, Schedule I of the Limitation Act, 1963 prescribes 

the period of limitation for suits for possession of immovable property 

based on title, as twelve years from the date when the possession of the 

defendant becomes adverse to the plaintiff. A suit for possession will thus 

be dismissed, if the defendant successfully proves to be in adverse 

possession for twelve years. A person claiming adverse possession needs 

to prove that his possession is adequate in continuity, in publicity and in 

extent. 

 

 
5.  As far as the Government (Central or State) property is concerned, 

the period of limitation for any suit (except a suit before the Hon'ble 

Supreme Court) is 30 years and the starting point of limitation is the 

same as in the case of a suit by a private person (vide Article 112, 

Schedule I of the Limitation Act, 1963). Acquisition of easements by 

prescription is provided for by Section 25 of the Limitation Act, 1963. 

 

6.  A question arises if a plaintiff can set up adverse possession as a 

cause of action to seek the declaration of title i.e. whether he can use 

adverse possession as a sword or whether the plea of adverse possession 

is available only as a shield/defence? 
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EXTINGUISHMENT OF OWNERSHIP ON PROOF OF ADVERSE 

POSSESSION AND ITS EFFECT: 

 

7.  The pursuit for an answer leads to Section 27 of the Limitation Act, 

1963 which provides that at the determination of the period prescribed to 

any person for instituting a suit for possession of a property, his right to 

such property shall be extinguished. Importantly, the Limitation Act, 1963 

though bars institution of suits for any relief after a period of limitation, in 

case of none of the reliefs other than relief of recovery of possession of 

the property, a provision is made for the extinguishment of right.

8.  The legal position as regards the acquisition of title to land by 

adverse possession has been succinctly stated by the Judicial Committee 

of the Privy Council in Perry Vs. Clissold [1907 AC 73]: 

 “It cannot be disputed that a person in possession of 

land in the assumed character of owner and exercising 

peaceably the ordinary rights of ownership has a perfectly 

good title against all the world but the rightful owner. And if 

the rightful owner does not come forward and assert his 

title by the process of law within the period prescribed by 

the provisions of the statute of Limitation applicable to the 

case, his right is for ever extinguished and the possessory 

owner acquires an absolute title.” 

 

9.  In a later decision, considering the effect of adverse possession in 

the light of Section 28 of the repealed Indian Limitation Act, 1908 

(corresponding to present Section 27 of the Indian Limitation Act, 1963) 

the Privy Council in Mohunt Bhagwan Ramanuj Vs. Rama krishna 

Bose [AIR 1922 PC 184]  laid down thus: 
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 “Under S.28 of the Indian Limitation Act, it is expressly 

provided that at the expiration of the period prescribed by 

the Act for limitation of suits, not only is the remedy barred 

but the right is gone. That is quite clear. That being so, the 

statute has operated to revoke the estate that was 

originally vested in the plaintiff, and to confer a statutory 

estate upon the defendants.” 

 
 

10.  In another case where the plaintiff held the property adversely for 

upwards of twelve years, the Privy Council in Lala Hemchand Vs. Lala 

Pearey Lal [AIR 1942 PC 64]  took a view that plaintiff had acquired 

title by prescription and the title of defendant got extinguished. 

 
 

11.  Acknowledging the effect of adverse possession, the Hon'ble 

Supreme Court held in P.T. Munichikkanna Reddy Vs. Revamma 

[2007(6) SCC 59] thus: 

 “Modern statutes of limitation operate, as a rule, not 

only to cut off one's right to bring an action for the recovery 

of property that has been in the adverse possession of 

another for a specified time, but also to vest the 

possessor with title. The intention of such statutes is not 

to punish one who neglects to assert rights, but to protect 

those who have maintained the possession of the property 

for the time specified by the statute under claim of right or 

colour of title.” 

 

 

12.  The decisions referred to hereinabove expressly demonstrate that 

as a consequence of adverse possession not only the original owner's title 

is extinguished, but also the possessor acquires title. 
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INSTANCES OF GRANT OF DECREE OF TITLE BASED ON ADVERSE 

POSSESSION: 

 

13.  The Hon'ble Supreme Court in Balakrishna Vs. Satya Prakash 

[(2001) 2 SCC 498] also upheld the decree for declaration of plaintiff's 

title based on plea of adverse possession. Various Hon'ble High Courts in 

India too have granted decrees for the declaration of title based of 

adverse possession. However, in these decisions, the question if adverse 

possession could at all afford of cause of action to seek a declaration of 

title was neither raised nor considered. The Hon'ble Supreme Court in 

Hemaji Waghaji Jat Vs. Bhikhabhai Khengarbhai Harijan [(2009) 

16 SCC 517] set aside the decree for the title based on adverse 

possession, on the count that adverse possession was not pleaded and 

proved, without however doubting the maintainability of suit. 

 

VIEW THAT PLEA OF ADVERSE POSSESSION CANNOT FORM BASIS 

OF CLAIM FOR TITLE: 

 

14.  The Hon'ble Supreme Court in a later decision in Gurdwara Sahib 

Vs. Gram Panchayat Village Sirthala [(2014) 1 SCC 669] took a 

contrary view and held that plaintiff could not set up plea of adverse 

possession to seek declaration of ownership. It was inter alia held thus: 

 “Even if the plaintiff is found to be in adverse 

possession, it cannot seek a declaration to the effect that 

such adverse possession has matured into ownership. Only 

if proceedings are filed against the appellant and the 

appellant is arrayed as defendant that it can use this 

adverse possession as a shield/defence.” 
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15.  There are subsequent decisions of the various Hon'ble High Courts 

which have followed the Hon'ble Supreme Court's aforesaid view to hold 

that suit for declaration of title over a property by adverse possession is 

not maintainable; and that plea of adverse possession is only a shield and 

not a sword, i..e in P.M.Palanisamy Vs. Krishnan [2015 SCC Mad 

6075] and in Mohini Vs. B.Thimmappa [2015 SCC Ker 24577]. It 

has been held that Section 27 would operate only when a plea of adverse 

possession is established by the defendant in an action for possession 

based on title. 

 

16.  Such a position if prevails would present a challenge to a person 

who perfects title by adverse possession in that he may be precluded 

from instituting a suit for declaration and/or injunction to protect illegal 

dispossession or to recover possession if dispossessed illegally. It would 

be inequitable that in such circumstance, the person who perfected title 

by adverse possession has no remedy in law against interference by 

person whose title stood extinguished by virtue of Section 27 of the 

Limitation Act, 1963. Further in such a case the property would be 

without an owner. 

 

17.  The position was, in fact, aptly clarified by the Hon'ble Bombay High 

Court in an earlier decision in Fakirappa Jotappa Malemani Vs. 

Ningappa Shidlingappa Matti [AIR 1943 Bom 265] in the following 

words: 
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 “But the title to immovable property cannot be left in 

the air, and, it is clear that on extinguishment of the true 

owner's title, title must follow possession and vest in the 

trespasser who has got a title by possession.” 

18.  Yet, clarity awaited from the Hon'ble Supreme Court or a 

Legislative intervention to clarify the position of law, taking into account 

the relevant aspects including Section 27 of the Limitation Act, 1963 and 

all earlier precedents on the point. In fact recently, the Hon'ble Supreme 

Court in Gurucharan Singh & Ors Vs. Gurudev Singh [in Civil Appeal 

No. 3756 of 2017 decided on 06-03-2017] after noticing conflicting 

decisions remanded the matter to the Hon'ble Punjab & Haryana High 

Court with a direction to decide as to whether the suit filed by the 

plaintiffs declaring them to be owners of the property in dispute on the 

basis of adverse possession, is maintainable. 

*** 
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PERPETUAL INJUNCTION – WHEN GRANTED AND WHEN REFUSED 

 
Paper Submitted By: 

G. Satya Prabhakara Rao 
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(1) ROMAN MAXIM Says: “Where there is a wrong, there is a remedy”. 

  

Under Roman Law, such injunctions were known as INTERDICTS. Interdicts 

were orders issued to parties to do or not to do certain acts.     

  

 As in the present Law of injunctions these interdicts were issued in all types of 

cases where rights of people were concerned. In matters of personal liberty, 

protection of personal property, sacred places, nuisance etc.  These orders were not 

only preventive but also mandatory in nature. 

  

 Thus, not only orders could be passed to maintain status-quo ante but also to 

restore possession if disturbed illegally.  

  

 Roman Law was adopted by English Courts and came to be known as  

common law. The jurisdiction was exercised in the equity jurisdiction of court of 

chancery. By and by this jurisdiction was extended to other Courts also in matters 

relating to Railways and Merchandise Marks etc.  

 

 In India, the jurisdiction is not general in terms. It is confined to the provisions 

in order XXXIX of the code of Civil procedure, Specific Relief Act, Merchandise Marks 

Act, Companies Act and Easements Act etc. 
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(2)  Sections 37, 38, 41 and 42 of Specific Relief Act deal with Injunctions: 

 

 Sec.37(1) deals with temporary injunctions and says they are regulated by the 

C.P.C. i.e. order 39 C.P.C. Sec.37(2) deals with perpetual injunctions and says that a 

perpetual injunction can be granted by a decree after hearing the merits of the suit 

and it can be to perpetually restrain the defendant from the assertion of a right or 

from committing any act which would be contrary to the right of the plaintiff.  

  

 Section 38 says subject to the other provisions i.e. Sections 41 and 42 and 

Section 40  a perpetual injunction can be granted to the plaintiff to prevent the 

breach of an obligation (either express or implied) existing on his favour. 

 

 Sec.38(2) says that when the obligation existing in favour of the plaintiff 

arises from a contract the court shall be guided by the principles and rules relating 

to specific performance of contracts contained in chapter II of the Specific Relief Act. 

Thus while entertaining suit for injunctions in respect of disputes arising out of 

contracts the court must be thorough with the provisions dealing with specific 

performance of contracts. 

 

 Sec.38(3) lays down the conditions or salutations in which a perpetual 

injunction can be granted when the defendant invades or threatens to invade the 

plaintiff’s right to or enjoyment of his property. It says such an injunction can be 

granted where compensation in money would not afford adequate relief or there is 

no standard for ascertaining the damage or where the injunction is necessary to 

prevent multiplicity of proceedings or where the defendant is trustee of the property 

of the plaintiff. 
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 Sec.41 stipulates the cases where the court should not be granted an 

injunction and it mentions ten such cases and a court should keep in mind this 

section while entertaining suits for injunctions. 

 

 Sec.42 speaks of negative agreement. 

 

(3)  Definition of Injunction: 

  

 “An Injunction is  a specific order of the Court forbidding the commencement 

of  a  wrong threatened or the continuation of a wrongful cause of action begun or in 

some cases commanding restitution of the former state of things. 

 

 

Dear friends,  

 

Injunctions Act in  PERSONAM: 

 

 It does not run with the property. 

 

Example: ‘A’ the plaintiff, secures an injunction against ‘B’ forbidding him to 

erect a wall. ‘A’ sells the property to ‘C’. The sale does not carry the injunction with 

the property. 

 

Against whom injunction is issued: 

 

 Individual, public bodies or even state. 
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(4) Grant of Injunction is a judicial Process: 

 

 Grant of injunction is a judicial Process by which the parties are required to do 

or refrain from doing. 

  

The conditions for granting injunctions are: 

 

a) That there is a serious disputed question to be tried; 

 

b) The interference of the court is called for to protect the party from the 

passage of injury would be caused. Non-interference by the court will cause 

serious material injury;  and 

 

c) A comparative hardship or mischief or inconvenience is more likely to occur 

in with holding the injunction. 

  

 Temporary Injunctions are such as are to continue until a specific time or until 

the further order of the court. They may be granted at any stage of the suit, and are 

regulated by the code of CPC under order 39 Rules 1 and 2. Since presentation of this 

paper relates to perpetual injunction, I am not going to go in deep touching 

temporary Injunctions.  

 

(5) Perpetual Injunction 

 

 Section 37(2) lays down that a permanent injunction can be granted only by a 

decree at the hearing and up on merits of the suit. In other words for obtaining 

permanent injunction, a regular suit is required to be filed in which the right claimed 

by the plaintiff is examined on merits and finally the injunction is granted by means 

of the decree. 
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 A permanent injunction therefore finally decides the rights of the parties 

where as temporary injunction does not do so. A permanent injunction forbids the 

defendant from asserting a right or commanding an act which would be contrary to 

the right of the plaintiff.   

 

(6) Perpetual Injunction when granted 

 

1. Granted to plaintiff to prevent the breach of an obligation existing in his 

favour, whether  expressly or by implication; 

 

2. When the obligation arises from contract, the court shall be guided by specific       

performance of contract. 

 

3. When the defendant invades or threatens to invade the plaintiff right to, or 

enjoyment of property, the court may grant a perpetual injunction in the 

following cases namely: 

  

a) Where the defendant is trustee of the property for plaintiff. 

 

b) Where there exists no standard for ascertaining  actual damage caused, or         

likely to be caused by invasion. 

 

c) Where the invasion is such that compensation in money would not afford 

adequate relief. 

 

d) Where the injunction is necessary to prevent multiplicity of judicial 

proceedings. 
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(7) Plaintiff must come with clean hands: 

 

 It has to be remembered that a suit for injunction as an equitable remedy and 

the primary requirement for the grant of an equitable remedy is that the person who 

claims the remedy must come before the court with clean hands. He must show 

equity and he must show his entitlement under the equity to the relief he has sought. 

Fairness and good faith are the two important things required for obtaining any 

equitable relief.  

 

 If the plaintiff in his conduct with the person against whom the relief is sought 

has acted in an unfair or inequitable manner he would not be entitled to the 

injunction. In a case, on facts proved, the plaintiff dealing is not fare; it is unequitable 

and so, an equitable remedy under the Specific Relief Act should be denied to such a 

person. 

 

 Injunction is a discretionary remedy. “ He who comes for equity must come 

with clean hands”. The plaintiff must show that his past record in the transaction is 

clean. 

 

(8)  An Injunction cannot be granted as per Sec 41 of S.R.Act, in the following  

cases: 

 

a. to restrain any person from Prosecuting a judicial proceedings pending at the  

institution of the suit in which the injunction is sought, unless such restraint is 

necessary to  prevent a multiplicity of proceedings; 

 

b. to restrain any person from instituting or prosecuting any proceedings in a 

court not subordinate to that from which the injunction is sought; 
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c. to restrain  any person from applying to any legislative body; 

 

d. to restrain any person from instituting or prosecuting any proceeding in a 

criminal matter; 

e. to prevent the breach of a contract the performance of which would not be   

specifically  enforced; 

 

f. to prevent, on the ground of nuisance an act of which it is not reasonably clear 

that it will be a nuisance. 

 

g. to prevent a continuing breach in which the plaintiff has acquiesced; 

 

h. when equally efficacious relief can certainly be obtained by any other usual 

mode of proceeding except in case of breach of trust;      

 

i. when the conduct of the plaintiff or his agents has been such as to disentitle 

him to the assistance of the court; 

 

j. when the plaintiff has no personal interest in the matter. 

 

 Actual possession to be seen for injunction – suits for injunction are merely 

concerned with the fact of possession, and not with the nature or the character of the 

possession or the capacity of the possessor. If the plaintiff is found to be in 

possession, no matter whether in his capacity as a tenant or not, he is entitled to the 

injunction. If he is not in possession, he is not entitled to the injunction and it is 

unnecessary to consider whether the defendant is in possession. 

 

 No injunction where alternative remedy  is available – Injunction is an 

equitable relief and granting it is based on well known equitable principles. The 

court has to consider in each case not merely whether the plaintiff’s legal right has 
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been infringed  but also whether under all the circumstances of the case, he ought to 

be granted an injunction as the proper and appropriate  remedy for such 

infringement.  It is a general rule that an injunction will not be granted  for any 

purpose where the statute provides a particular remedy for the infringement of a 

right of property. At the same time jurisdiction of the court to protect the right by 

injunction is not excluded unless the statute so provides. 

 

(9) Great Jurist Banerjee in Tagore Lectures in the year 1906  said 

 

 “Since an obligation includes every duty enforceable  by law this form of 

specific relief, it would  appear, is applicable to all cases where one person can 

enforce a duty against another, or to  use the correlative term, where one person is 

vested with a right which empowers him to constrain the other to adopt a particular 

line of conduct, or to do or abstain from doing a particular act. This right may or may 

not arise out of a contract, and the remedy of injunction, by which preventive relief 

is granted by a court, may be held to be available through out the whole range of the 

law, but the jurisdiction is carefully defined in Part III, Specific Relief Act, and to 

some extent circumscribed. It still remains, however, a vast and expansive 

jurisdiction, and forcibly illustrates the power of equity, in-spite of the fetters of 

codification, to march with the times and adjust the beneficial remedies to attend 

social conditions and the progressive needs of humanity.” 

 

(10) Types of injunctions: 

 

 (a)  Prohibitory and mandatory injunctions: 

  

 A prohibitory order is one which operates in restraining a party from doing an 

act which if done will result in irreparable injury to the other side in other words the 

gist of a prohibitory order lies in preventing a man from doing what he has already 
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begun to do or intends to do. A “ Mandatory injunction” is one which commands the 

defendant to do some positive act. 

 

(b) Perpetual or interlocutory injunctions: 

 

 An injunction granted upon the final trial is called a perpetual injunction.  

Interlocutory injunction means injunction pendente lite. 

 

(c) Common and special injunctions: 

 

 Common injunction issued secondarily and in aid of another equity, the object 

being to restrain further proceedings in an action at law to enable defendant therein 

to assert an equity, which he could not assert in a court of law. A special injunction 

was founded, not on the equity existing in the controversy at law between the 

parties, but on something collateral to it, as for instance, the necessity of protecting.  

The property in dispute pending the litigation, and was granted only on sepcial 

application, on good cause shown by affidavit, and on special grounds arising out of 

the circumstances of the case, and operated according to the terms of order granting 

it. 

 

(d) Cross-injunctions: 

 

 Where one person obtains a injunction restraining another from interference 

with or disposition of certain property and the person thus enjoined appears to be 

equally entitled to  the possession of this property, he may, on application, obtained 

like injunction against the other party without any proof of insolvency or other 

special cause for depriving him of control. 
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(e) Quiatiment injunction: 

 

 The words “ quiatiment ” means simply “ since he hears”.  If an applicant seeks 

an injunction before the act of the defendant has occurred which is alleged to involve 

an interference with his rights, then he is said to seek a quiatiment injunction. 

 

(f) Restraining order: 

 

 An order in the nature of an injunction a restraining order is an order granted 

to maintain the subject of controversy in status quo until the hearing of an 

application for a temporary injunction.   

 

(11) Important Decisions: 

 
(a) Grant of Injunction – Requirements are discussed in 2019(2) ALT 7 (SC)  (D.B). 

 

   Between:              Balkrishna Dattatraya Galande 

      Vs 

         Balkrishna Rambharose Gupta and another 

 

 

Held: Grant of permanent injunction results in restraining the defendants  

legitimate right to use the property as his own property. Under Sec.38 

of the Specific Relief Act, an injunction restraining the defendant from 

disturbing possession may not be granted in favour of plaintiff unless 

he proves that he was in actual possession of the suit property on the 

date of filing of the suit. 
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(b) Recovery of possession and permanent injunction 2018(4) ALT 631 (D.B) 

 

 Between:     Mrs. Noorunnisa Begum 

              Vs 

    Rajkumar Chand and others 

 

Held: The moment we have found that the plaintiff is entitled to a decree for  

declaration and recovery of possession, the defendants will not be 

entitled to a decree of permanent injunction. A decree of recovery of 

possession in favour of the plaintiff cannot go hand in hand with a 

decree of permanent injunction in favour of the defendants. 

 

(c)  A mere suit for injunction simplicitory lies, without a prayer for 

declaration  and the question of title may also be incidentally gone into, 

in deciding whether an injunction can be given or not. 

 

The land mark decisions on this aspect are: 

 

 (1)  Veerappa Vs Arunachalam 

  AIR 1936 Mad 200 

  

 (2)  Swaminadhan Vs Narayanaswami 

  AIR 1936 Mad 969 

 

 (3)  Ponnuswami Vs Sinnana 

  AIR 1956 Mad 52 

 

 (4)  Konddaiah Vs Ramana Reddy  

  AIR 1971 AP 142 

  

 (5)  C.P.Appalaswamy Vs C.Appalanaidu and others 

  1996(2) ALT 389 

  

 (6)  P.Butchi Reddy Vs Anathula Sudhakar 

  AIR 1999 AP 188 
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(d)  Decree for permanent injunction can be executed against legal  

representatives  of judgment – debtor: 

 

Prabhakara Adiga Vs Gowri and others 

AIR 2017 SC 1061 (D.B) 

Held: 

 It is crystal clear from a perusal of section 50(2) CPC that a decree for 

permanent injunction can be executed against the judgment debtor or his legal 

representatives. In (1995) supp 3 SCC 69, this court has laid down that legal 

representatives of decree  holder can execute decree for permanent injunction 

relating to property or right which is heritable and partible. When such is the 

situation, it would be open to decree holder to execute decree against successor of 

interest of judgment debtor also. 

 

 Normally personal action dies with person but this principle has application 

to limited kinds of causes of actions. In AIR 1967 SC 1124, Supreme court while 

considering the question whether the decree for account can be passed against the 

estates, also considered the maxim “adio personalis moritur cum persona” and 

observed that the postulation that personal action dies with the person, has a limited 

application. It operates in a limited class or actions such as actions for damages, 

assault or other personal injuries not causing the death of the party and in other 

actions where after the death of the party the relief granted could not be enjoyed  or 

granting it would be nugatory. 
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(e)What is Anti-suit Injunction 

 Section 41(b) – It is a judicial order restraining one party from prosecuting a 

case in another court outside its jurisdiction, including a foreign court. Principles 

governing grant of injunction are common to that of granting anti-suit injunction. 

Cases of injunction are basically governed by doctrine of equity. It should be granted 

sparingly and not as a matter of routine. 

 As held in: 

Dinesh Singh Thakur  Vs  Sonal Thakur 

2018 (4) ALD 117 (SC) (D.B) 

 

(12)   Distinction between injunction and stay 

 An injunction order is usually passed against a party which a stay order is 

addressed to the court. As the stay order is addressed to the court, as soon as the 

court has knowledge of it, it must stay its hand; if it does not do so, it acts illegally. 

Therefore in the case of a stay order as opposed to an order of injunction, as soon as 

the court has knowledge of it, it must stay its hand and further proceedings are 

illegal; but so long as the court has no knowledge of the stay order it does not lose 

the jurisdiction to deal with the execution which it has under the code of Civil 

procedure. 

 

(13)  Conclusion: 

 The power which the court possesses of granting injunctions whether 

interlocutory or perpetual, should be very cautiously exercised, and only upon clear 

and satisfactory grounds, otherwise it may work greatest injustice. A suit for an 

injunction is an appeal to the extraordinary power of the court, and the plaintiff is 

bound to make out a case showing a clear necessity for its exercise, it being the duty 

of the court rather to protect acknowledged rights than to establish new doubtful 

cases. 
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PERPETUAL INJUNCTION  

  When granted and when refused? 

 

 

            G. Archana, 

                     II Addl. Chief Metropolitan Magistrate, 

           Visakhapatnam. 

 

 

 

 

 

 

Origin : 

  The law of injunction in India has its origin in the Equity 

Jurisprudence of England from which we have inherited the present 

administration of law. In India, the Specific Relief Act, 1963 provides a 

large number of remedial aspects of Law. Injunction is a judicial 

process by which one who has invaded or is threatening to invade the 

rights, legal or equitable, of another, is ordered to refrain from doing, 

or to do a panicular act or thing. The right to an injunction depends in 

India upon statute and is governed by the provisions of the Specific 

Relief Act. 

 

Meaning: 

  An injunction is defined in Halsbury's Laws as: “A judicial 

process whereby a party is ordered to refrain from doing or to do a 

particular act or thing.” Oxford dictionary meaning of word Injunction 

is “a judicial warning or a judicial order restraining a person from an 

action or compelling a person to carry out a certain act.” 

 

Introduction : 

  Part III of Specific Relief Act, deals with preventive relief. 

Chapter VII is about Injunction, consisting of Sec. 36 to section 41. 

Section 36 says that the preventive relief is granted by the court at 

the discretion of the court by injunction, Temporary or Perpetual. 
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Section 37 Temporary and Perpetual Injunction : 

(1) Temporary  injunctions  are  such as are to  continue until a 

specified time, or until the further order of the court, and they 

may be granted at any stage of a suit, and are regulated by the 

Code of Civil Procedure, 1908 (5 of 1908). Provision for 

Temporary injunction is given under order 39 of Civil Procedure 

code. 

 

  The grant of temporary injunction is a discretionary relief and 

the only two questions that are invariably required to be taken into 

account are whether there is any substantial question to be investigated 

into and secondly, in whose favour the balance of convenience the court 

while granting the injunction required to apply three tests namely Prima 

Facie test, balance of convenience test and irreparable injury test.  

 

Section 37(2)  a perpetual injunction can only be granted by the 

decree made at the hearing and upon the merit of the suit. The defendant 

is thereby perpetually enjoined from the assertion of a right or from the 

commission of an - act which would be contrary to the right of the 

plaintiff.  

 

Section 38 of the Act further provides the circumstances where the 

perpetual injunction may be granted in favour of the plaintiff to prevent 

the breach of an obligation existing in his favour, whether expressly or by 

implication.  

 

2) In contractual matters when such obligation arises, the Court 

has to seek guidance by the rules and provisions contained in 

Chapter II of the Act dealing with specific performance of 

contracts. 

 

3)  When the defendant invades or threatens to invade the 

plaintiff’s right to, or enjoyment of, property, the court may 

grant a perpetual injunction in the following cases, namely:— 
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(a)  where the defendant is trustee of the property for the 

 plaintiff; 

(b)  Where there exists no standard for ascertaining the 

 actual damage caused, or likely to be caused, by the 

 invasion; 

(c)  where the invasion is such that compensation in money 

 would not afford adequate relief; 

(d)  where the injunction is necessary to prevent a 

 multiplicity of judicial proceedings. 

 

  When a mere suit for permanent injunction will lie, and when it is 

necessary to file a suit for declaration and/or possession with injunction as 

a consequential relief, are well settled. They are referred below briefly. 

 

1)  Where a plaintiff is in lawful or peaceful possession of a property 

and such possession is interfered or threatened by the 

defendant, a suit for an injunction simplicitor will lie. A person 

has a right to protect his possession against any person who 

does not prove a better title by seeking a prohibitory injunction. 

But a person in wrongful possession is not entitled to an 

injunction against the rightful owner. 

 

2)  Where the title of the plaintiff is not disputed, but he is not in 

 possession, his remedy is to file a suit for possession and seek 

 in addition, if necessary, an injunction. A person out of 

 possession, cannot seek the relief of injunction simpliciter, 

without claiming the relief of possession. 

 

3)  Where the plaintiff is in possession, but his title to the 

property is in dispute, or under a cloud, or where the 

defendant asserts title thereto and there is also a threat of 

dispossession from defendant, the plaintiff will have to sue for 

declaration of title and the consequential relief of injunction. 

Where the title of plaintiff is under a cloud or in dispute and he 

is not in possession or not able to establish possession,  
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necessarily the plaintiff will have to file a suit for declaration, 

possession and injunction.  

 

Some Cases laws: 

 

�  In a suit for permanent injunction title should not be 

investigated but title can be investigated incidentally for the 

purpose of determining whether plaintiff was in possession of the 

suit land on date of institution of suit.  

� In a case of plaintiff who claims to be a tenant in possession, it is 

necessary for the Court to satisfy itself that the plaintiff is really 

in a  tenant-in-possession and has a legal right to be in 

possession and  then only a perpetual injunction can be 

granted. 

� Injunction can be granted to prevent  multiplicity of proceedings 

but  at the same time it cannot be granted merely to prevent 

multiplicity  of proceedings only. 

� No injunction against assigned lands.1 

� In a suit for injunction, two aspects are to be proved...One is         

possession and another is cause of action i.e. interference. 

Merely because the plaintiff is in possession he wouldn't 

automatically entitled for injunction unless he proves the 

interference...It is for you to decide whether the plaintiff is able 

to prove interference or not.  Moghal Sardar Hussain Baig Vs. 

Syed Farveej Begum.2 

 

� In above  case  *UNREGISTERED LEASE DEED*  was considered 

by permitting the petitioner to produce the document for the 

purpose of collateral purpose to prove his possession. Where as 

in between Hussain Begum and others Vs Madu Ranga Rao.,3 it 

was held that  unregistered lease deed is not admissible even for 

collateral purpose  for proving possession. 

                                                 
1
 AIR 1987 A.P. 160 (F.B.) 

2
 2017 (4) ALT 808 ( S.B. )  

3
 2000(1) ALT 568 
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� In Gorakh Nath Dube v. Hari Narain Singh4 while approved the 

view of the Allahabad High Court in Jagarnath Shukla's case5, that 

it is the substance of the claim and not its form, which is 

decisive." *where the grant of injunction depends upon the 

determination of the right or interest in any land situated within 

the consolidation area, the suit for permanent injunction may not 

be maintainable.* In order to determine whether the suit for 

injunction simplicitor is maintainable or not, the substance of the 

pleadings has to be looked into and not merely the form of 

pleadings of the plaintiff alone or the prayer made by him. Each 

case is to be decided in the facts of its own. 

 

� The Supreme Court in case of Anathula Sudhakar vs P. Buchi Reddy 

 (Dead) By Lrs & Ors on 25 March, 2008 held in para 17 of judgment 

as  under: Where a cloud is raised over plaintiff's title and he does 

not have possession, a suit for declaration and possession, with or 

without  a consequential injunction, is the remedy. Where the 

plaintiff's title is not in dispute or under a cloud, but he is out of 

possession, he has to sue for possession with a consequential 

injunction. Where there is  merely an interference with plaintiff's 

lawful possession or threat of dispossession, it is sufficient to sue for 

an injunction simpliciter. As a suit for injunction simpliciter is 

concerned only with possession, normally  the issue of title will not 

be directly and substantially in issue. The prayer for injunction will 

be decided with reference to the finding on  possession. But in 

cases where dejure possession has to be established on the basis of 

title to the property, as in the case of vacant sites, the  issue of title 

may directly and substantially arise for consideration, as without a 

finding thereon, it will not be possible to decide the issue of 

possession. 

 

 

                                                 
4
 AIR 1973 SC 2451 

5
 1969 All LJ 768 
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� A suit for mere injunction does not lie only when the defendant 

raises a genuine dispute with regard to title and when he raises a 

cloud over the title of the plaintiff, then necessarily in those 

circumstances, plaintiff cannot maintain a suit for bare injunction. 

CIVIL APPEAL NO. 8241 OF 2009 Jharkhand State Housing Board  

Vs Didar Singh & Anr. Dt 9-10-2018 

 

� In a suit filed under Section 38 of the Specific Relief Act, possession 

on the date of suit is a must for grant of permanent injunction. 

When the first respondent-plaintiff has failed to prove that he was in 

actual possession of the property on the date of the suit, he is not 

entitled for the decree for permanent injunction. In Civil Appeal No. 

8241 Of 2009 Jharkhand State Housing Board Vs Didar Singh & Anr.  

Order Dated 6-2-2019. 

 

� Injunction against co-owner cannot  be granted at the instance of 

other co-owners unless they establish that the acts of the defendant 

resulting in causing much damage to the property.6 Rasool Bee Vs. 

Gousiya Begum. 

 

� In a suit for injunction possessory right cannot be recognized in 

favour of individuals, who occupy or encroach into road margins, 

irrespective of the year in which, structure was erected, such person 

does not derive any right, if it was on road  margin.7 Yelugula Subba 

Rao Vs.Perumalla Ramkrishna Murthy. 

 

REFUSAL OF INJUNCTION :- 

Section 41 of the Specific Relief Act, 1963, provides various 

contingencies in sub section (a) to (j) in which the injunction cannot be 

granted. Section 41 of the Act deals with when injunction can not be 

granted, 

                                                 
6
 2003 (1) ALD 164 

7
 2005(5)ALD 101 
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(a) to restrain any person from prosecuting a judicial proceedings 

unless such a restrain is necessary to prevent a multiplicity of 

the proceedings, 

 

(b) to restrain any person from instituting or prosecuting any 

proceeding in a Court not subordinate to that from which the 

injunction is sought, 

 

(c) to restrain any person from applying to any legislative body, 

 

(d) to restrain any person from instituting or prosecuting any 

proceedings in criminal matter, 

 

(e) to prevent the breach of a contract the performance of which 

would not be specifically enforced,(f) to prevent on the ground 

of nuisance, an act of which it is not reasonably clear that it 

will be a nuisance,  

 

 (g)  to prevent a continuing breach in which the plaintiff has  

  acquiesced,  

 

 (h)  when equally efficacious relief can certainly be obtained by 

  any other mutual mode of proceedings except in case of  

  breach of trust, 

 

(i) when the conduct of the plaintiff or his agent has been such as 

to dis entitle him to the assistant to the Court,  

 

(j)  when the  plaintiff  has not personal interest in the matter. 

Under normal parallence, while granting perpetual injunction, 

the  Court has to see the nature of right being invaded, 

whether the compensation would be an inadequate remedy for 

its redressal, there is no standard for ascertaining the actual 

damage caused by  such  invasion,    there   shall     not    have  
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efficacious remedy to the  plaintiff in respect of such invasion, 

the plaintiff would not have been guilty of delay and latches 

and his conduct is not unfair. Aspect of comparative hardship 

also assumes importance. 

 

Conclusion : 

 

Granting of injunction is entirely in the discretion of the Court, though 

the discretion is to be sound and reasonably guided by judicial 

principles.  No Court shall exercise its discretion to grant an injunction 

which will be ineffectual and of no use to party concerned.  An 

injunction is an equitable remedy and as such attracts the application 

of the maxim that he who seeks equity must do equity. If the plaintiff 

in his dealings with the person against whom the relief is sought has 

acted in an unfair or unequitable manner he would not be entitled to 

the injunction. 

 

  

             (G.ARCHANA)   
                        II Addl. Chief Metropolitan Magistrate, 

          Visakhapatnam. 
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:: Perpectual Injuction - When granted and when refused :: 

 

The LAW relating to INJUNCTIONS: 

 Part III of the Specific Relief Act, 1963 grants Specific Relief called – “PREVENTIVE 

RELIEF”  i.e. preventing a party from doing that which he is under an obligation NOT to do.  

Preventive relief is gratned at the discretion of the court by way of an injunction. 

 An injunction is a specific order of the Court forbidding the commission of a wrong 

threatened or the continuance of a wrongful course of action already begun.  In some cases, it is 

called a MANDATORY INJUNCTION commanding active restitution of the former state of 

things. 

=> ORIGIN OF INJUNCTION AND MEANING: 

 According to Lord Halsbury: “INJUNCTION  is a judicial process whereby a party is 

ORDERED to REFRAIN from DOING (or) TO DO a particular act (or) thing. 

 In the formar case, it is called restrictive injunction and in later case it is Mandatory 

Injunctioin. Injuction may be either final remedy obtained by a suit, or primary and Interlacutory 

relief granted while the suit is in pending.  In the first case, it is decree, in the second an order. 

 An injunction in a Quia-timet relief.  It is granted where there is an apprehension of injury.  

It is order of the Court, directing the person to do an act or refrain from doing an act.   

=> CHARACTERISTICS OF AN INJUNCTION: 

An injunction has three characteristic features: 

(i) It is a judicial process 

(ii) The object of this judicial process is to restrain or to prevent 

(iii) The act restrained or prevented is a wrongful act. An injunction acts or operates always in 

personam. 

 If the wrongful act has already taken place, the injunction prevents its repetition.  If it is 

merely threatened the threat is prevented from being executed. 

=> SPECIFIC RELIEF – PREVENTIVE RELIEF: 

 The main difference  between an injunction and specific performance is that the remedy in 

case of an injunction is generally directed  to prevent the violation of a negative act and therefore 
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deals not only with contracts but also with torts and many other subjects of purely equitable one.  

Whereas specific performance is directed to compeling performance of an active duty (an 

obligation which arises out of a contract) 

=> PREVENTIVE RELIFEF: 

According to section 36, a preventive relief is granted at the discretion of the court by an 

injunction whether temporary or perpetual.   

 A perpetual injunction is granted as per the provisions of Specific Relief Act. (According to 

section 37(2): 

 A perpetual injunction can only be granted by the decree made at the hearing and upon 

merits of the suit, the defendant is thereby perpetually enjoined from the assertion of a right, or 

from the commission of an act, which would be contrary to the rights of the plaintiff. 

Accoridng to Section 38 – Perpetual injunction is gratned:  

1. Subject the other provisions contained in or referred to by this chapter, a perpectual 

injunction may be granted to the  plaintiff to prevent the breach of an obligation existing in 

his favour whether expressly or by implication. 

2. When any such obligation arises from contract, the court shall be guided by the rules and 

provisions contained in Chapter-II 

3. When the defendant invades or threatens to invade property, the court may grant a 

perpetual injunction in the following cases. 

 

(i) Where the defendant is the trustee of the property for the plaintiff 

(ii) Where there exists no standard for ascertaining the actual damge  caused or likely 

to be caused 

(iii) Where the invasion is such that compensation in money is not  adequate relief 

(iv) Where the injunction is necessary to prevent a multiplicity of judical proceedings. 

 It continuous so long the circumstances remain same. If there is change in circumstances 

permanent injunction becomes inoperative. 

->  What are to be considered while granting Permanent injunction: 

 The relief of injunction is an equitable and discretionary remedy. So the maxim that he who 
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seeks equity must do equity applicable to a case in which equitable remedy is prayed for. 

Moreover, the plaintiff asking for such a relief should be able to show that he has come to Court 

with clean hands, added to this that title should not be investigated in a suit for permanent 

injunction only, but title can be incidentally investigated for the purpose of determining whether 

the plaintiff was in possession of the suit land as on the date of institution of the suit or not ( 

S.Rama Rathnamma Vs. G.Lavanyavathi, [1998] 2 ALD 518). 

 

 Section 38 of the Specific Relief Act 1963 deals with the grant of perpetual injunction. 

According to sub-section (3) of Section 38 of the Act, a perpetual injunction may be granted to the 

plaintiff when the defendant invades or threatens to invade the plaintiff’s right to or enjoyment of 

property where the invasion is such that compensation in money would not afford adequate relief 

and where the injunction is necessary to prevent a multiplicity of judicial proceedings. 

  It is well settled that in a suit for injunction, the primary question to be considered is one of 

possession. Of course, the question of title also may be gone into incidentally. It is also well settled 

that a person in possession, though without title, can resist interference from another who has no 

better title than himself and get injunction (See M. K. Setty Vs. M. V. Lakshminarayana Rao). 

 

 In Fakirbhai Vs. Naganlal, a Division Bench of the Bombay High Court held that: it is 

not necessary for the person claiming injunction to prove his title to the suit land. It would suffice 

if he proves that he was in lawful possession of the same and his possession was invaded or 

threatened to be invaded by a person who had no title whatsoever. 

 

 In Swaminatha Vs. Narayanaswami, it is held that where the allegations of the plaintiff 

are that he is in lawful possession of the properties and that his possession is threatened to be 

interfered with by the defendants, he is entitled to sue for a mere injunction without adding prayer 

for a declaration of his rights. 

 

  It can, therefore, be stated as a matter of law, that a suit for bare injunction without a 

prayer for declaration of title is maintainable (Chepana Peda Appalaswamy Vs. Chepana 

Appalanaidu, [1996] 2 ALT 389). 

 

 . It is needless to say that a person in actual possession of the property can maintain the 



4 

 

action for injunction against the whole world except the true owner, especially on the strength of 

possessory title( the said view was expressed by the Apex Court in Prataprai N. Kothari Vs. 

John Braganza ). 

=> MANDATORY INJUNCTION SEC.39 OF S.R.ACT: 

 

-> When mandatory injunction at the interlocutory stage can be granted: 

 It is settled law that before granting mandatory injunction at the Interlocutory stage the 

Court had to feel a high degree of assurance that the petitioner shall win his case that is why 

Interim mandatory injunction has to be granted with due care and caution and in very rare cases 

(Purshottam Vishandas Raheja Vs. Shrichand Vishandas Raheja, 2011 (3) Supreme 698). The 

relief of interlocutory mandatory injunctions are thus granted generally to preserve or restore the 

status quo of the last non-contested status which preceded the pending controversy until the final 

hearing when full relief may be granted or to compel the undoing of those acts that have been 

illegally done or the restoration of that which was wrongfully taken from the party complaining. 

But since the granting of such an injunction to a party who fails or would fail to establish his right 

at the trial may cause great injustice or irreparable harm to the party against whom it was granted 

or alternatively not granting of it to a party who succeeds or would succeed may equally cause 

great injustice or irreparable harm, Courts have evolved certain guidelines. 

Generally stated these guidelines are: 

 

(1) The plaintiff has a strong case for trial i.e., it shall be of a higher standard than a prima 

facie case that is normally required for a prohibitory injunction. 

(2) It is necessary to prevent irreparable or serious injury which normally cannot be 

compensated in terms of money. (3) The balance of convenience is in favour of the one 

seeking such relief. (Films Rover International Ltd., Vs. Cannon Film Sales Ltd., 2 

[(1986) 3 All ER 87]. 

       In Kishore Kumar Khaitan and another Vs. Praveen Kumar Singh [4 (2006) 3 SCC 312], 

this Court once again reiterated the principles with respect to the interim mandatory injunction in 

paragraph 6 in the following words: 

     “An interim mandatory injunction is not a remedy that is easily granted. It is an order that is 
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passed only in circumstances which are clear and the prima facie materials clearly justify a finding 

that the status quo has been altered by one of the parties to the litigation and the interests of justice 

demanded that the status quo ante be restored by way of an interim mandatory injunction”( see 

Purshottam Vishandas Raheja Vs. Shrichand Vishandas Raheja,2011 (3) Supreme 698). 

->  When status quo can be granted and cannot be granted? 

      Whenever a Court makes an order directing the preservation of status quo, it should by the 

same order state in unequivocal terms what the status quo is or otherwise the Court will be failing 

to do its duty (Albert Vs. Lalita, AIR 1989 Mad. 73). In regard to matters relating to possession 

when two parties claim that each of them is in possession, there is no question whatsoever of 

merely directing status quo to be maintained. In matters relating to disputes regarding possession it 

is the duty of the Court to decide one way or the other as to which part is prima facie in possession 

of the property. The Court cannot escape its duty of merely saying that status quo is to be 

maintained (Chirapareddi Veeramma Vs. Mahaboob Subhani1991] 1 ALT 366). 

->  Whether injunction can be granted in favour of trespasser: 

       The Apex Court in a decision reported in Krishna Ram Mahale Vs. Shobha Venkat Rao held 

that where a person is in settled possession of the suit property, even on the assumption that he had 

no right to remain on the property, he cannot be dispossessed by the owner of the property except 

by recourse to law. Apex Court also held in Munshi Ram Vs. Delhi Administration, the Apex 

Court held that no one including the true owner has a right to dispossess the trespasser by force if 

the trespasser is in settled possession of the land and in such a case unless he is evicted in due 

course of law, he is entitled to defend his possession even against the rightful owner. Apex Court 

also held in Ramrattan Vs. State of U.P. "a true owner has every right to 21 dispossess or throw 

out a trespasser, while the trespasser is in the act or process of trespassing and has not 

accomplished his possession, but this right is not available to the true owner if the trespasser has 

been successful in accomplishing his possession to the knowledge of the true owner. In such 

circumstances the law requires that the true owner should dispossess the trespasser by taking 

recourses to the remedies available under the law. 

      In a decision reported in Osmania university, Hyderabad vs. Dr. V. Rajeshwar Rao and others 

observed as follows: "the trespassers are not entitled to injunction against the true owner. Merely 
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because a true owner cannot evict a trespasser forcibly, it does not follow that a trespasser can 

obtain injunction as of right against the true owner. The remedy of permanent or temporary 

injunction is basically an equitable relief and plaintiff must come to Court with clean hands. The 

plaintiff cannot therefore normally be permitted to seek the aid of the Court to protect his unlawful 

possession for seeking injunction against the true owner". 

     In a decision reported in K.Ankaiah v. Tirumala Tirupathi Devasthanams, it was held that 

“person not having any legal right over disputed property, even if he is in possession of the 

disputed property, when such a person is not lawfully entitled to continue in possession of the 

disputed property and any person whose possession is to be treated as illegal or unlawful 

possession, will not be entitled to seek the relief of injunction against the true owner." 

->   General Protection under Section 52 of Transfer of Property Act: 

     Even though no relief is granted in favour of the plaintiff there is a general protection under 

Section 52. The principles specified in Section 52 of the T.P. Act are in accordance with equity, 

good conscience or justice because they rest upon an equitable and just foundation that it will be 

impossible to bring an action or suit to a successful termination if alienations are permitted to 

prevail. A transferee pendente lite is bound by the decree just as much as he was a party to the suit. 

The principle of lis pendens embodied in Section 52 of the T.P. Act being a principle of public 

policy, no question of good faith or bonafide arises. The principle underlying Section 52 is that a 

litigating party is exempted from taking notice of a title acquired during the pendency of the 

litigation. The mere pendency of a suit does not prevent one of the parties from dealing with the 

property constituting the subject matter of the suit. The section only postulates a condition that the 

alienation will in no manner affect the rights of the other party under any decree which may be 

passed in the suit unless the property was alienated with the permission of the Court (Colgate 

Palmolive India Ltd., Vs. Hindustan Lever Ltd., 1999 (7) Supreme 240). 

->    When declaration is necessary: 

       In this connection, it may be necessary to refer to Section 34 of the Specific relief Act which 

deals with declaratory decrees. It provides that any person entitled to any legal character, or to any 

right as to any property, may institute a suit against any person denying, or interested to deny his 

title to such character or right and the Court may in its discretion make therein a declaration that he 
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is so entitled, and the plaintiff need not in such suit ask for any further relief: 

 Provided that no Court shall make any such declaration where the plaintiff, being able to 

seek further relief than a mere declaration of title, omits to do so.  It is therefore, clear from 

proviso to Section 34 that a suit for mere declaration is not maintainable where the plaintiff being 

able to seek further relief omits to do so. But the same thing cannot be said of a suit for mere 

injunction which is perfectly maintainable without a prayer for declaration of title. In Swaminatha 

Vs. Narayanaswami, it is held that where the allegations of the plaintiff are that he is in lawful 

possession of the properties and that his possession is threatened to be interfered with by the 

defendants, he is entitled to sue for a mere injunction without adding prayer for a declaration of his 

rights. It can, therefore, be stated as a matter of law, that a suit for bare injunction without a prayer 

for declaration of title is maintainable (1996] 2 ALT 389/ [1996] 2 ALD 499/ [1996] 1 LS 337, 

Chepana Peda Appalaswamy Vs. Chepana Appalanaidu). 

=>     WHEN INJUNCTION IS NOT GRANTED (SEC.41) 

 According to Section 41 of Specific Relief Act, an injunction cannot be granted-  

1. To strain any person from isntituting or prosecuting any judical proceeding (whether civil 

or criminal) 

2.  To restrain any person from applying to any legislative body (apply for election of MLA’s 

& MP’s) 

3. To prevent the breach of a contract the performance of which would not be specifically 

enforced (the contracts where S.P.C. relief’s not granted). 

4. To prevent a continuing breach, in which the plaintiff has acquired (where plaintiff allowed 

the breach) 

5. When the plaintiff has no personal interest in the suit matter. 

6. When the conduct of the plaintiff or his agents has been such as to disentitle him to the 

assistance of the Court. 

7. To prevent, on the ground of the nuisance, an act of which is is not reasonably clear that it 

will be a nuisance. 

8. When equally efficacious relief can certainly be obtained by any other usual mode of 

proceeding etc. 
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Section 42: Injunction to perform negative agreement: 

 Where a contract comprised an affirmative agreement to do something and a negative 

agreement not to do something – the court may not direct the specific enforcement of the 

affirmative agreement, but it can grant an injunction in performing  the negative agreement. 

=>    INJUNCTION WHEN REFUSED: 

-> Injunction relating to the possession/dispossession/restoration of possession of immovable 

property. 

 In Anthula Sudhar Reddy Vs. P.Buchireddy reported in 2008 Volume 4 SCC 594, AIR 

2008 Supreme Court 2033 held that  

“1. Where a plaintiff is in lawful or peaceful possession of a property, such possession is interfered 

or threatened by the defendant, suit for an injunction simplicitor will lie.  A person has a right to 

protect his possession against any person who does not prove a better title by seeking a prohibitory 

injunction. But a person in wrongful possession is not entitled to an injunction against the rightful 

owner. 

2. Where the title of the plaintiff is not disputed, but he is not in possession, his remedy is to 

file a suit for possession and seek in addition if necessary and injunction. A person out of 

possession, cannot seek the relief of injunction simplicitor, without claiming the relief of 

possession. 

 Where the plaintiff is in possession, but his title to the property is in dispute, or under a 

doud or where the defendant assests title there to and there is also a threat of dispossession from 

defendant, the plaintiff will have to sue for declaration of title and the consequential relief of 

injunction or not able to establish possession, necessarily the plaintiff will have to file a suit for 

declaration, possession and injunction 

 In an action for recovery of possession of immovable property, or for protecting possession 

thereof, upon the legal title, the property being established, the possession or occupation of the 

property by a person other than the holder of the legal title will be presumed to have been under 

and in subordination to the legal title, and it will be for the person resisting a claim for recovery of 

possession or claiming a right to continue in possession, to establish that has such a right.  To put it 

differently, wherever pleadings, and documents established title to a particualr property and 
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possession is in question, it will be for the person in possession to give sufficiently detailed 

pleading, particulars and documents to supporting his claim in order to continue in possession”. 

 In Maria Margarida Scqueria Farnandas and others 

Vs. Erasmojack De Sequeria (Dead) trhough Lrs AIR 2012 Supreme Court 1727. The Hon'ble 

Apex court disucssed that it would be imperative that one who claims possession must give the 

following below: 

1. Who is or are the owners or owners of the property 

2. Title of the property 

3. Who is in possession of the title documents. 

4. Identity of the claimant or claimants to possession 

5. The date of entry into possession 

6. How he came into possession whether he purcahsed the property or inherited or got the 

same in Gift or by any other method. 

7. In case he purcahsed the property what is the consideration; if he has taken it on rent, how 

much is the rent, license fee or lease amount; 

8. If taken on rent, license fee or lease then insist on rent deed, license deed or lease deed; 

9. Who are the persons in possession/occupation or otherwise living with him, in what 

capacity as family members, friends or servents etc. 

10. Subsequent conduct i.e. any event which might have extinguished his entitlement to 

possession or caused shift therein and 

11. Basis of his claim, not to deliver the possession, but continue in possession. 

 On plain reading it can be summed up that in the interest of justice, the courts have power 

to grant injunctions and the law of injunction in our country is having its origin in the equity 

jurisprudence inherited from England who borrowed it from Roman law.  It is basic principle of 

our law that if there is a right there should be a remedy. An injunction is a judical remedy 

prohibiting persons from doing a specified act called a restrictive injunction  or commanding them 

to undo some wrong or injury called a Mandatory Injunction and may be either temporary, interim 

or interlocutory or permanent. 

 

          Submitted by 

            Smt.K.Latha, 

      III Addl. Junior Civil Judge-cum- 

      III Addl. Metropolitan Magistrate, 

          Visakhaptnam. 
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PRINCIPLES OF MANDATORY INJUNCTION

Article submitted by Sri Rayasam Sivakumar, XIII Addl. District Judge-

cum-IV Addl. Metropolitan Sessions Judge at Gajuwaka for the

Workshop-III to be held on 22-06-2019 at Visakhapatnam

“If we both exchange one rupee, we have one rupee, 

but if we both exchange one good thought,

we have two good thoughts.”

Great words said by Shri Vivekananda Ji:

Preface:

In India, the law of injunctions is broadly governed by Order XXXIX of the

Code of Civil Procedure, 1908 and Sections 36 to 42 of the Specific Relief Act,

1963. Moreover, Section 94 (c) of the Code of Civil Procedure, 1908 states that in

order to prevent the ends of justice from being defeated the court may, if it is so

prescribed, grant a temporary injunction and in case of disobedience commit the

person guilty thereof to the civil prison and order that his property be attached

and sold. The law of injunction in India has its origin in the Equity Jurisprudence

of  England  from which  we  have  inherited  the  present  administration  of  law.

England too in its turn borrowed it from the Roman Law wherein it was known as

Interdict.  The  Roman  Interdicts  were  divided  in  three  parts,  prohibitory,

restitutory and exhibitory. The prohibitory Interdict corresponds to injunction.

What is meant by mandatory injunction ?

The injunction, which directs or commands the defendant to do a particular

act,. is termed as Mandatory Injunction.  According to Salmand, a mandatory

injunction,  "is  an  order  requiring  the  defendant  to  do  a  positive  act  for  the

purpose  of  putting  an  end  to  a  wrongful  state  of  things  created  by  him,  or

otherwise the fulfillment of the legend obligations."  

According to the purport  of  Section 39 of  the Specific  Relief  Act,  1963,

when,  to  prevent  the  breach  of  an  obligation,  it  is  necessary  to  compel  the

performance of certain acts which the court is capable of enforcing, the court may

in its discretion grant an injunction to prevent the breach complained of, and also

to compel performance of the requisite acts.
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MANDATORY INJUNCTION VIS-A-VIS ‘SPECIFIC PERFORMANCE’

The question as to the difference between mandatory injunction and specific

performance is a complex question which puzzles any legal mind since both are

one and the same in a way and they are known as remedies as opposed to causes

of action.  But, the difference between them is specific performance is a remedy

based in contract law, but an injunction is a remedy that covers a much broader

spectrum 

MANDATORY INJUNCTION VIS-A-VIS ‘DISCRETION’

In the case of  Dorab Cawasji Warden (Vs)  Coomi Sorab Warden & Ors,

reported in (1990) 2 SCC 117, Hon'ble Apex Court held as follows :

“…17.  Being  essentially  an  equitable  relief,  the  grant  or  refusal  of  an

interlocutory mandatory injunction shall ultimately rest in the sound judicial

discretion  of  the  court  to  be  exercised  in  the  light  of  the  facts  and

circumstances in each case…”.

What does the word 'Discretion' mean ? Discretion is best exercised when it

is in conformity with the spirit of law with a view to sub verse and not impede or

defeat the ends of substantial justice. Its exercise is permissible where in doubtful

cases an impartial mind hesitates. Discretion means, according to rules of justice

and not private opinion.  discretion means law and not humour, it is not to be

arbitrary, vague  and  fanciful,  but  legal  and  regular  and  to  be  exercised  not

capriciously, but on judicial grounds and for substantial reasons.

Execution of Mandatory injunction: As per Art. 135 of Limitation Act,

the limitation for execution of Mandatory injunction is 3 years from the date of

decree.

Jurisprudence  behind  the  Grant  of  Interlocutory  Mandatory

Injunction:

A mandatory injunction can be granted on an interlocutory application as

well as at the hearing of the lis, but, in the absence of special circumstances, it
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will not normally be granted. However, if the case is clear and one which the court

thinks ought to be decided at once, or if the act done is a simple and summary

one which can be easily remedied, or if the defendant attempts to steal a march

on the plaintiff, such as where, on receipt of notice that an injunction is about to

be applied for, the defendant hurries on the work in respect of which complaint is

made so that when he receives notice of an interim injunction it is completed, a

mandatory  injunction  will  be  granted  on  an  interlocutory  application.  Thus,  a

court of civil law deals with the relief of mandatory injunction at two stages, viz.,

at the stage of interlocutory application, and at the stage of final hearing of the

suit. In general, a suit for mandatory injunction simplicitor is not maintainable

except in case of licence etc.  So, in general, the relief of grant of mandatory

injunction at the final stage will be based on the grant of other main reliefs like

declaration, recovery of possession and specific performance etc. So, there will

not be much difficulty to deal with the relief of mandatory injunction at the stage

of final hearing of the suit. But, there is any amount of difficulty to deal with the

relief of mandatory injuction at the interlocutory stage for which we have to keep

many guidelines in mind.

PRINCIPLES FOR THE GRANT OF MANDATORY INJUNCTION AT THE

INTERLOCUTORY STAGE

1) The plaintiff should have a strong case for trial of the suit. It shall be of higher

standard than a  Prima Facie case which is normally required for a prohibitory

injunction.

2) It is necessary to prevent irreparable or serious injury which normally cannot

be compensated in terms of money.

3) The balance of convenience is in favour of the person who seeks such relief;

4)  The party aggrieved should come to the court  at  the earliest  time of  first

opportunity.

5) Delay disqualifies only when it amounts to waiver or abandonment.

6) The defendant takes the rise in continuing of his activities by ignoring the

pending proceedings.
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7) In case of mandatory injunction, the defendant is injuncted or restrained

from the continuance of a wrongful state of things that are already existed at the

time, when the injunction is issued. The very purpose of issuance of a mandatory

injunction is to restore a wrongful state of things to their former rightful order.

The relief of interlocutory mandatory injunction can also be granted under Order

39 rules 1 and 2 C.P.C. in order to preserve or restore the 'Status Quo' of the last

non-contested status, pending disposal of the suit. 

8) Before granting an order of mandatory injunction, the court has to satisfy

itself, and determine that what acts are necessary in order to prevent a breach of

the obligation; and the requisite acts must be such as the court is capable of

enforcing the same.

9) In  Baldev (Vs.) Savithri Bai (AIR 1982 Del 49 (NOC), it was held that, a

temporary  mandatory  injunction  can  be  issued  only  in  the  case  of  extreme

hardship and compelling circumstances and mostly in those cases, when, 'status

quo' existing on the date of the institution of the suit is to be restored.

10) Where  the  facts  are  clearly  established  and  the  injury  is  real  and  the

plaintiff acted promptly on his knowledge of the defendant's action, a temporary

mandatory  injunction  may  be  granted  although  the  act  complained  was

completed fully before the filing of the suit.  

11) In the case of Dorab Cawasji Warden Vs Coomi Sorab Warden reported in

AIR  1990 SC  867,  Hon'ble  Apex  Court  laid  down the  guide  lines  for  interim

mandatory injunctions that (a) The Plaintiff has a strong case trial. That is, it shall

be of higher standard than a prima facie case that is normally required for a

prohibitory injunction, (b) It is necessary to prevent irreparable or serious injury

which normally cannot be compensated in terms of money, (c) The balance of

convenience is in favour of the one seeking such relief.

12) In the same decision [AIR 1990 SC 867], Hon'ble Apex Court also held that

said guidelines are neither exhaustive nor absolute rules. Grant or refusal of such

injunction raised in the sound judicial discretion of the Court to be exercised in
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the  light  of  facts  and  circumstances  of  each  case.  While  seeking  temporary

mandatory  injunction,  the  party  should  not  only  make  out  prima  facie  case,

balance of convenience and irreparable loss, but also to prove that the case falls

in  exceptional  category where the court  should intervene in granting of  relief

which may in fact cover entire relief, that should have been granted in the Suit.

Higher degree of satisfaction of the Court is required. If the effect of injunction is

to alter status quo, then temporary mandatory injunction cannot be granted.

13) An interim mandatory injunction is not a remedy that is easily granted. It is

an order that is passed in circumstances which are clear and prima facie material

justify the finding that the status quo has been altered by one of the parties to

the  litigation  and  interest  of  justice  demanded  that  the  status  quo  ante  be

restored  by  way  of  interim  mandatory  injunction  (KIshor  Kumar  Khaitan  V

Praveen Kumar Singh, AIR 2006 SC 1474).

14) The relief of interlocutory mandatory injunction can be granted to preserve

or to restore the status quo of the last non-contested status which preceded the

pending controversy until the final hearing when full relief may be granted, or to

compel  the  undoing  of  those  acts  that  have  been  illegally  done  or  for  the

restoration of that which was wrongfully taken from the party complaining the

breach. Grant of interlocutory mandatory injunction is based on the factors of (i)

The plaintiff should have a strong case for trial. That is, it should be of a higher

standard than that of a prima facie case that is normally required for grant of

prohibitory injunction; (ii) The grant of interlocutory relief is necessary to prevent

irreparable or serious injury which normally cannot be compensated in terms of

money; and, (iii) The balance of convenience is in favour of the one seeking the

relief.

Circumstances in which mandatory injunction cannot be granted

1) Where compensation in money is an adequate relief to the plaintiff

2) Where the balance of convenience is in favour of the defendant.

3) Where the plaintiff is guilty of allowing the obstructions to be completed before

coming to the court by way of waiver or abandonment 
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4) Where the plaintiff is intending to create new state of things. 

5) Mandatory Injuncjtion can not be granted to create new state of things.

6) If the effect of injunction is to alter status quo, then temporary mandatory

injunction cannot be granted.

In conclusion, as the granting of interlocutory mandatory injunction to a

party who fails to establish his right at the trial may cause great injustice or

irreparable harm to the party against whom it was granted or alternatively not

granting of it to a party who succeeds or would succeed may equally cause great

injustice or irreparable harm, courts have evolved the above noted principles of

caution that require to be met before an interlocutory mandatory injunction may

be granted.

....................................................................... .......................................................................



 

 

Paper Presentation on Principles of Mandatory Injunction 

                      M.Shankar Rao, 

                            Sr. Civil Judge, Yellamanchilli 

 

 

 An injunction is a judicial process whereby a party is ordered to 

refrain from doing or to do a particular Act, or thing. 

  According to solmond, a mandatory injunction is an order requiring 

the defendant to do a positive act for the purpose of putting an end to wrongful state of 

things created by him or otherwise in fulfilment of the legal obligation. 

 Sec.39 of Specific relief Act provides -mandatory injunction – when 

to prevent of the breach of obligation it is necessary to compel the performance of certain 

acts which the court is capable to enforce, the court may in its discretion grant an injunction 

to prevent  the breach complain of and also to compel the performance of requisite acts. 

 Example:  1. A builds a house with eaves over B's land B may sue for 

a  injunction to pull down so much of the eaves as so project. 

 2. A is B's medical advisor he demands money of B which B decline 

to pay A then threatens to make a know the effect of  B's communication to him as patient 

.B may sue for injunction to restrain him from doing so. The court may also ordered A's 

letter to be destroyed. 

 In a suit for mandatory injunction the burden of proof lies on the 

plaintiff if he fails to discharge the burden he will not the entitle to the relief of an 

injunction.   He can’t get relief of injunction on ground that the defendant has to fail to 

prove his case. 

 Before granting an order of mandatory injunction the court is to 

satisfy itself and determine that what acts are necessary in order to prevent to breach of the 

obligation, and requisite acts must be such as court is capable to enforce the same. 
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 In case of mandatory injunction the defendant is injuncted or 

restrained from the continuance of a wrongful state of things that are already existed at the 

time, when the injunction is issued, the very purpose of issuing of a mandatory injunction is 

to restore a wrongful state of things to their former rightful order . 

 The relief of interim mandatory injunction can also be granted under 

O .39 R 1&2 CPC in order to preserve or restore the status quo of last contested status 

pending disposal of the suit. 

  

In  Baldev Vs. Savithri Bai AIR 1982 Del 49 (NOC) 

 It was held that a temporary mandatory injunction can be issued only 

in the case of extreme hard ship and compelling circumstances and mostly in this case when 

status quo existing on the date of institution of court is to be restored. 

In Dorab Cerwasiji Warden Vs. Coomi Sorab Warden, AIR  1990 SC 867  

 The Hon'ble apex court issued following guide lines  

 1.The  plaintiff should have a strong case for trial and it shall be of 

higher stand and than the prima facie case which is normally required for a prohibitory 

injunction. 

 2. It is necessary to prevent irreparable or serious injury which 

normally can't be compensated in terms of money. 

 3. The balance of convenience is in favor of one seeking such relief. 

 Grant or refusal of an interlocutory mandatory injunction shall 

ultimately rest in the sound judicial discretion of the court to exercised in the light of facts 

and circumstances of each case  

  Principles for granting of mandatory injunctions   

 1.The  plaintiff should have a strong case for trial and it shall be of 

higher stand and then the prima facie case which is normally required for a prohibitory 

injunction.  
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 2. It is necessary to prevent irreparable or serious injury which 

normally can't be compensated in terms of money. 

 3. The balance of convenience is in favour of one seeking such relief. 

In Paramu Vs. Balam AIR 2002 Ker 97 

 In a suit for mandatory injunction for ejectment of trespasser it was 

shown in pleading that plaintiff  entered into agreement to sell property to the defendant 

paid only part consideration and failed to pay balance thereof, defendant meanwhile also 

entered into suit premises, defendant setup defendant case in written statement that he was 

permitted to occupy the building after mediation , talk  since plaintiff was not willing to 

execute sale deed defendant was not interested in enforcing agreement as he had obtained 

decree  for return of amount paid by him. It was held that relief of mandatory injunction 

prayed for by plaintiff was not totally unsustainable, fact that plaintiff had not sought relief 

to recovery of possession is immaterial. 

  

In C kunhammad Vs. Ch Ahamad Haji AIR 2001 kerala 101. 

 In this case the defendants without the knowledge of the plaintiff laid 

the pipe line through the plaintiffs property the compensation for the damages caused will 

not be an adequate remedy. So far as the plaintiff is concerned the mandatory is only remedy 

available to the plaintiff. Therefore, the plaintiff is entitled to get a decree of mandatory 

injunction directing the respondent to remove pipe line already laid through the plaint 

schedule property. 

 

In Sreedhar Misera V.s Jaya Chandra AIR 1959 ALL 598. 

 On the question of the balance of convenience and threatened 

mischief or injury irreparable or otherwise, regard must be had to the nature of the suit and 

the particular right asserted like suits against Govt., public corporation, municipal             

co-operation, statutory body, social clubs and its members. In case of clubs and society 

registered under the society registration Act the general principles  
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Governing the right of suit of individual share holder or a member of the company would 

apply, and ordinarily the court will not interfere with the internal management of the society, 

at the instance of one or only some of the members of the society. Subject to well 

recognized exceptions a) Where the impugned act is ultra virus of the society , b) The act 

complained of constitute fraud, c) Whether the impugned action is illegal. 

 

 4) The party aggrieved should come to the court at the first 

opportunity: 

In Prabu Vs. Dood Nath AIR 1978 Alhabad ALL 176 

 One of the tests to determine whether a mandatory injunction should 

not granted is whether the plaintiff who objected to the constructions being made by way 

co-owner on a joint land, did so at the earliest or waited till the construction had been 

completed.  In first case, injunction would normally be issued, whereas if the constructions 

had been allowed to be completed an injunction would normally be refused, as the  basis for 

refusing injunction would be that their conduct is not objecting at the earliest stage, the joint 

co-owners had adduced the maker of constructions to believe it could make it, and in doing 

so spent money and effort. Another test for determining whether an injunction should be 

issued requiring the removable of the constructions is the whether the defendant has 

expended the considerable money over a construction, the court may take that factor into 

account while deciding into suit. Another fact that must be born in mind is that one co – 

owner has not in law any right to appropriate land to himself out of a joint land against the 

consent of his co – owners high handed actions by one co- owner can't be encouraged by the 

courts of law.  Unless some special equity is shown in favour of the defendant in a suit for 

demolish of construction while are in the process of being made by him without consent of 

the co- owner of a decree for demolish should be refused especially when the co-owner have 

to the court at the earliest. 
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 5)Delay disqualifies only when it has to be specifically proved 

In Vasdeva prabha V s Madava deva prabha AIR 1993Ker 68 

The trial court granted a decree directing the defendant to dismantle and remove closed 

portions of two gates in the compound wall and restored the schedule pathway to its original 

position on behalf of defendants it is contended that no decree for mandatory can be granted 

in view of delay moving court. According to them the gate on the compound wall has been 

closed about 5 to 8 years back .The case of plaintiff is that in the first of December 1981 the 

defendant had removed two gates on the boundary wall and also closed the pathway. 

Therefore there was no evidence for delay in moving court seeking mandatory injunction 

apart from that if any co-owner creates any obstruction for the convenient enjoyment of 

pathway by other sharers such acts shall be invalid automatically.  That means  the action of 

the defendant by way of removing two gates on the compound wall and closing pathway 

and always be invalid and therefore, the date of obstruction will not assume much 

importance the decree can't therefore be denied to plaintiff. 

 6)Balance of convenience should be in favour of plaintiff. 

 7)In case a defendant ignore pending proceedings and press on with 

the activities like building operations he take the risk of having the building pulled down 

In Ardesir jivanjimistri VsAmai kuvarji AIR 1929 BOM94 

Defendant have erected a substantial building on a portion of public highway and evidence 

does not show that they constructed building or substantial portion of there before notice 

was given by the plaintiff . It was held that a mandatory injunction could be could be issued 

to remove encroachments and obstructions on the passage sand to set the passage free. 

Circumstances in which mandatory injunctions can't be granted : 

1) where the applicant is intending to create new state of things: 
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In Nandan Pictures Ltd Vs Artpictures Ltd AIR 1956 Cal 428 

 It is observed “..... It is only in very rare cases that a mandatory 

injunction is granted on an interlocutory application and instances where such an injunction 

is granted by means of an ' ad interim ' order pending the decision of the application itself 

are almost unknown. 

 ......It would appear that if a mandatory injunction is granted at all on 

an interlocutory application, it is granted only to restore the status quo and not granted to 

establish a new state of the things different from the state which existed at the date when the 

suit was instituted.” 

 

In M/s Magnum films Vs. Golcha property P limited AIR 1983, Del 392. 

 Navakethan Films wants the disturbing the status quo of the screening of picture 

nikha.  Agreement in favour of Magnum films prior in date can not be subject to the 

stipulation in the agreement in favour of Navakethan films to the effect that Gonlcha 

properties will to accommodate picture Swamy Dada even by way canceling running 

programmes,  the Magnum films which deserve injunction while Navakethan films does not 

deserve the same.     In the present case there are no compelling circumstance or extreme 

hardship and Navakethan films wants the disturbing of status quo of screening of picture of 

Nikha.  

 

2) Where the applicant is guilty of acquiescence:  

In RS Muphuswami Goundar Vs. A. Annamalai AIR 1981 Madras 220. 

 In this case the plaintiff A. Annamalai filed the suit for a declaration of title to the suit 

property and recovery of vacant possession of same and also for a mandatory injunction 

directing the demolish of the super structure of put upon the property by the 1
st
 defendant 

and for damages of Rs.200/- for use on acquisition of property by the 1
st
 defendant at 

Rs.100 for mensum from the middle of January, 1972. In the case the respondent plaintiff 

had not done anything when the appellant defendant was putting up a portion of main 

building on portion of the trespassed 
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property and sinking a major portion of well and doing other acts on the trespassed property 

and it was found that the appellant defendant would not have done those things in hurry and 

they must have taken for several months for appellant to complete things which he had done 

on the property, the plaintiff respondent had not disclosed those things in the plaint and had 

not prayed for a mandatory injunction for removable of structure put up by the defendant on 

the trespassed portion of the property. Their lordship held the court would justified, 

acquiescence on the part of the respondent and consider that it was not case for directing 

delivery of the possession of the trespassed portion but it was case where the respondent 

plaintiff had to be compensated in money for the value of trespassed portion.  

 

3) Mandatory Injunction can’t be grated to curb fundamental rights: 

 In Surath Municipal corporation Vs. Ramesh Chandra AIR 1956 Gujaraj 50  

It must realized that constitution guaranties right to life to every citizen of the country. 

Hutment dwellers have fundamental right to life, the word “life” be construed as “right to 

existing” – exist in the condition worse than that of domestic animals. When the claim such 

right it may that the statue law enacted by the legislature may be contravened in some 

respects. But for them there is conflict whether to exist and contravene the some provision 

statute law or to abide by the same and flee to the Jungle and ultimately die. In such case of 

conflict if the courts refused to grant relief prayed for and declined to evict such persons 

from their hutment. The court would be merely following the dictates of the constitution. In 

case of conflict between the contravention of statuary law and enforcement of fundamental 

right to exist the provision of statute law must yield and the court or duty bound to see that 

the statute law is not enforced so as to encroach upon the fundamental rights of  the citizens. 
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4)  The mandatory injunction cannot be granted to restart business: 

In Rama Chandra Vs. Ram Rakhamal  

 There is another important fact which also goes in favor of the appellant. AS has been 

stated the plaintiff filed the application on March 17, 1917 along with plaint for issue 

temporary injunction and in that application it was clearly stated the two stalls in question 

were not working and were closed on the date of the suit, in such circumstance when the 

business of plaintiff had already been closed on the date of the suit there could be no 

question can granted injunction Ord. 39 R. 1 and 2 CPC so as permit the plaintiff to restart 

that business. 

  

5)  Mandatory injunction cannot be granted to keep the industry running: 

 

In State of Bank of India Vs. J.S Rama Murthy, AIR 1980 Mad. 197 

 The purpose of granting injunction should be prevent the breach of an obligation 

existing in favour of the plaintiff, there is no obligation cast on the defendant to lend the 

plaintiff as much money as he wants or to keep his industry in a running condition, Nursing 

it to run, not withstanding any act of mismanagement misfeasance. Or malfeasance that 

might be committed it is open to the defendant and the agent of the defendant bank to refuse 

to lend any further sums to the plaintiff if they are not satisfied his skills, character, and 

antecedents or any of them.     

6) Compensation not claim – it cannot be awarded. 

 Sec.40 of Specific relief act makes it clear that it is for plaintiff to claim damages in 

lieu of injunction if she does not claim the question of awarding damages does not normally 

arise.  

 In Kalyan Das Gokul Das Vs. Hiralal Karsam Das. AIR 1957 SAU 

  The relief of mandatory injunction is discretionary and where the court in its 

discretion decline to grant injunction, the court has jurisdiction to ward the damages though 

no damages may have been asked for by the plaintiff it is a court that compensate the 

plaintiff for the relief for which in its discretion it does not award, on the question of 
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 plaintiff having to claim compensation really does not arise, the plaintiff cannot be 

compelled to ask for compensation in the alternative and his entitled to insist on his claim 

for mandatory injunction or permanent. 

 

7) Mandatory injunction – A wrong can not be allowed to continue: 

 In S.K. Benarji Vs. Shayamabar AIR 1976 CAL 351.  

 In the case plaintiff filed a suit for injunction both permanent and mandatory 

injunction. Here plaintiff was receiver of suit property and defendant is thika tenant with 

respect of suit property at monthly rent of 2.06 np and on payment municipal taxes paid 

separately to plaintiff. The defendant without consent or knowledge of land lord made 

certain pucca and permanent constructions in suit lands contrary to provision of Calcutta 

thika tenancy Act 1949. Plaintiff prays to remove unlawful construction and pray for 

permanent injunction restraining the defendants from making further pucca constructions on 

the suit land.  Later the defendant gave undertaking to demolish the same, when there might 

be an occasion for her eviction in future. Held the wrong done to the defendant must be 

removed by demolition of illegal structure. There can be no question of allowing to the 

wrong to continue on any undertaking.  

8)  Conclusion: Granting mandatory injunction is discretion of court which can be 

exercised only in a case which falls strictly within four corners of Sec.39 Specific relief Act. 

To grant mandatory injunction the court must here the both parties. 
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1.   An injunction is a judicial process whereby a party is ordered to refrain from 

doing or to do a particular act or thing. Mandatory injunction is an injunction that requires the 

parties to do an affirmative act or mandates a specified course of conduct. Mandatory 

injunctions are contemplated under section 39 of the Specific Relief Act. The purpose of 

mandatory injunctions is to restore a wrongful state of things to their former rightful order and 

to forbid the continuation of a wrongful course of action which had begun in the past. 

 

Section 39 of Specific Relief Act: 

2.  Section 39 of the Specific Relief Act reads as follows “Mandatory injunctions.—

When, to prevent the breach of an obligation, it is necessary to compel the performance of 

certain acts which the court is capable of enforcing, the court may in its discretion grant an 

injunction to prevent the breach complained of, and also to compel performance of the requisite 

acts”. 

3.   As per the above provision, the following are important principles to a grant 

mandatory injunction. 

 

 

 

a.  To prevent the breach of an obligation : 

  No mandatory injunction can be granted unless the plaintiff has personal interest 

in the subject matter. The plaintiff must have title or right over the land or entitlement to the 



declaration of status in question. The expression “prevention of the breach of an obligation” has 

reference to the obligation owed to the plaintiff.  The existence of legal right in favor of the 

plaintiff and co-related legal obligation on the defendant is a condition precedent to grant 

mandatory Injunction.  

b.  Necessity to compel the performance of certain acts :  

  The mere existence of legal right in favour of the plaintiff and the corresponding 

legal obligation on the defendant is not sufficient. The plaintiff must show there is immediate 

need to compel such obligation to restore the wrongful acts to their formal rightful order. The 

failure on the part of the plaintiff to establish such necessity, it dis-entitles the plaintiff to seek 

the relief.  

c.  The Court is capable of enforcing such right and     

 obligation: 

  The legal right of the plaintiff must be capable to enforce through the court of 

law. Where the enforcement of such right results in violation of the statute or other well 

established legal principles or incapable in the circumstances of the case, the plaintiff is not 

entitled to the relief of mandatory injunction. 

d.  It is a discretionary relief :  

  The grant of mandatory injunction is discretionary relief. The Court should act 

according to the justice, equity and good conscience since the relief is an equitable relief. In 

order to promote substantial justice, the courts are required to consider just circumstances. The 

court has to exercise sound judicial discretion in the light of the facts and circumstances of each 

case.  

4.  In the matter of granting relief of mandatory injunction, the grant of relief is to be 

judged not on the footing alone that the action of the party sued against is lawful but on other 

considerations namely whether the plaintiff could be adequately compensated or whether the 

grant of injunction was necessary to do justice or not.   



5.  To get a mandatory injunction, whether permanent or temporary plaintiff should 

be specific that there was breach of obligation and certain acts are necessary to restore the 

status-quo. There can be no mandatory injunction against trespasser compelling to come on the 

land on which he had trespassed and to remove an encroachment made by him thereon, but the 

trespasser may be allowed to remove the materials of the building which he has built over the 

land of another. Mandatory injunction could be granted only if a party is feared to suffer grave 

injustice but if party is itself not bonafide and is found to be engage in malafide practice, it 

cannot be granted a mandatory injunction. 

6.  It was held in the case of A.V.N. Prasad Vs. Sita Bai Raj Purohit reported in 

2007(1)KarLJ216 that in cases of mandatory injunction, promptness is essential if a 

mandatory injunction is a desired remedy. When the plaintiff does not file a suit for mandatory 

injunction at the earliest opportunity but has waited till the building is completed and then ask 

the court to have it removed the relief cannot be granted. If a person having a light to object has 

acquiesced in the construction of the structure that is encroached upon the plaintiff is not 

entitled to discretionary remedy of mandatory injunction. 

 

Interim Mandatory injunction : 

7.  In order to meet the ends of justice and to preserve or restore to the status-quo of 

the last non-contested status, an interim mandatory injunction can be granted. The Hon'ble 

Apex Court laid down several guidelines as regard to the grant of interim mandatory injunction 

in Dorab Cwasji Warden Vs Coomi Sorab Warden and other in paragraph-16 as follows: 

 

i. The plaintiff has a strong case for trial. That is, it shall be of a higher standard then a 

prima facie case that is normally required for a prohibitory injunction. 

ii. It is necessary to prevent irreparable or serious injury which normally cannot be 

compensated in terms of money.  

iii. The balance of convenience is in favour of the one seeking such relief. 



 

8.  Though the above guidelines are neither exhaustive nor complete or absolute 

rules, and there may be exceptional circumstances needing action, applying them as a pre-

requisite for the grant or refusal of such injunctions would be a sound exercise of a judicial 

discretion." 

 

9.  The Hon'ble Apex Court followed the above referred judgment in Metro Marins 

and another Vs Bonus Watch Co.(P) Ltd and another and held an interim mandatory 

injunction can be granted only in exceptional cases coming within the exception laid down in 

the decision. 

 

 

 

 

10.  The Hon'ble Apex Court held in the recent judgment in the case of Hammad 

Ahmed v. Abdul Majeed & ors. that an ad-interim mandatory injunction, is to be granted not 

at the asking but on strong circumstance so that to protect the rights and interest of the parties 

so as not to frustrate their rights regarding mandatory injunction. 

 

 Exparte Mandatory Injunction : 

 

11.     The law permits granting exparte mandatory injunction under Rule 3 of Order 

39 C.P.C and the court is required to record and mention specific circumstances due to which it 

was necessary to grant mandatory interim injunction and give a definite finding that the prima 

facie cause of a higher standard and the plaintiff had a strong case for trial, balance of 

convenience and irreparable loss. In absence of any reason, the order cannot be sustained as it 

is in teeth of specific provision of law. 

 

12.   Maa Sarala Distributor vrs. Hindustan C. Beverages Pvt. Ltd., CLT 



(2008) Supplement 832 held that interim mandatory injunction should be granted in rarest of 

the rare cases as it amounts to granting the final relief. It can be passed only to restore status 

quo and not to establish a new state of things, differing from the state which existed at the date, 

when the suit was instituted." 

 

13.  In Deoraj Vs State of Maharastra and others case the Hon'ble Court held 

that the granting of exparte interim injunction is permissible where there is exceptional strong 

prima facie case, balance of convenience and irreparable loss, and if such relief is refused then 

when the main matter comes up for hearing nothing would be remain to be allowed as relief to 

the plaintiff. The grant or non-grant of an interlocutory mandatory injunction ultimately rests in 

the sound judicial discretion of the court to be exercised in the light of facts and circumstances 

of each case. 

 

14.  The plaintiff seeking relief of mandatory injunction has a duty to object the 

wrong and take legal proceedings immediately.  The demand for discontinuance of the activity 

objected and non compliance there with gives cause of action to approach the court to seek 

mandatory injunction.  Where an act creates an obligation and enforces the performance in a 

specified manner the general rule is the performance of such obligation cannot be enforced in 

any other manner and thus, no general right of civil action for injunction arises out of such a 

breach. 
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