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Introduction 

         The activity of mediation appeared in very ancient times. The practice

developed in  Ancient Greece (which knew the non-marital mediator as a

proxenetas),  then  in  Roman civilization.  (Roman  law,  starting  from

Justinian's Digest of 530–533 CE) recognized mediation.        The concept

of amicable settlement of disputes is not new to India. In olden days, the

disputes were used to be resolved by panchayat where elder people used

to resolve the dispute.  In “ tales of Maryada Ramanna” people used go to

a gentleman, who heard their disputes and settled amicably by applying

common sense.  

    The traditional  justice systems all  over the world  has become over

burdened,  due  to  explosion  of  litigation  which  necessitated  again  to

search  for  alternative  dispute  resolution  system.   There  are  several

reasons  for  this,  such  as  urbanization  and  waning   of  non-judicial

traditional  dispute  resolution  institutions.   This  has  resulted   delay  in

disposal  of  cases.   Mediation  is  a  remedial  supplementary  process  for

amicable  resolution  of  disputes  between  disputants  within  reasonable

time with no additional costs.

      ADR, Alternative Dispute Resolution, began in industrial relations in

Australia long before the arrival of the modern ADR movement. One of

the  first  statutes  passed  by  the  Commonwealth  parliament  was  the

Conciliation  and  Arbitration  Act  1904.  This  allowed  the  Federal

Government to pass laws on conciliation and arbitration for the prevention

and settlement of industrial disputes extending beyond the limits of any

one state. Since the early 1980s a number of institutions in South Africa

https://en.wikipedia.org/wiki/Justinian_I
https://en.wikipedia.org/wiki/Roman_law
https://en.wikipedia.org/wiki/Civilization
https://en.wikipedia.org/wiki/Rome
https://en.wikipedia.org/wiki/Ancient_Greece
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have championed mediation. The Independent Mediation Service of South

Africa (IMSSA) was established in 1984. In Canada codes of conduct for

mediators  are  set  by professional  organizations.  In  France,  professional

mediators have created an organization to develop a rational approach to

conflict resolution. This approach is based on a "scientific" definition of a

person  and  a  conflict.  In  Germany,  due  to  the  Mediation  Act  of  2012,

mediation as a process and the responsibilities of a mediator are legally

defined. Within the United States, the laws governing mediation vary by

state. 

LEGAL RECOGNITION OF MEDIATION IN INDIA

Arbitration, as a dispute resolution process was recognized as early

as 1879 and also found a place in the Civil Procedure Code of 1908.  The

concept of mediation received legislative recognition in India for the first

time in the Industrial Disputes Act, 1947. The conciliators appointed under

Section  4  of  the  Act  are  ”  charged  with  the  duty  of  mediating  in  and

promoting  the  settlement  of  Industrial  disputes.”  Detailed  procedures

were prescribed for  conciliation  proceedings under  the  Act.  The  Indian

Legislature made headway by enacting The Legal Services Authorities Act,

1987 by constituting the National  Legal  Services Authority as a  Central

Authority with the Honb'le Chief Justice of India as its Patron-in-Chief.  The

Indian parliament enacted the Arbitration and Conciliation Act  in  1996,

making elaborate provisions for conciliation of disputes arising out of legal
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relationship, whether contractual or not, and to all proceedings relating

thereto. In 1999, the Indian Parliament passed the CPC Amendment Act of

1999 inserting Sec.89 in the Code of Civil Procedure 1908, providing for

reference  of  cases  pending  in  the  Courts  to  ADR  which  included

mediation. The Amendment was brought into force with effect from 1st

July, 2002.  Section  89  provides  for  Arbitration,  Conciliation,  Judicial

settlement,  Lok  Adalat  and  Mediation.   These  methods  help  in  quick

disposal  of  the cases and  less expensive,  time saving and reduces the

burden of the courts.  

           On the basis  of  the report  submitted by the Hon'ble Justice

Jagannath  Rao  committee  (which  was  issued  by  the  Hon'ble  supreme

court after Salem Advocates case no.1, 2002) the  Hon'ble supreme court

in Salem Advocates case no.2, 2005 stated the modalities to be followed.

Accordingly,  A.P  Civil  Rules  of  practice  was  amended,  new  chapter  I.e

chapter 20 was inserted in 2008 consisting of rules 307 to 340 deals  with

rules of Arbitration, conciliation & Mediation.

Section 89 of CPC ;-  Settlement of disputes outside the court. 

        Where it  appears  to the court  that  there exists  the element of

settlement  which  may  be  acceptable  to  the  parties,  the  court  shall

formulate  the  term  of  the  settlement  after  the  first  hearing,  and  give

them to the parties for their observation. The court will give them 30 days

time for such observations (307). After receiving the  observations of the

parties, the court may re-formulate within 30 days the terms of possible
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settlement. Thereafter, the court may refer to the dispute for  Arbitration

or conciliation,  or Mediation  or judicial settlement including settlement

through Lok-Adalat.

                     According to Order 10 Rule 1A C.P.C, on the option of the

parties the court shall fix the date of appearance and as per Rule1B, the

parties shall appear before such authority for conciliation of the suit. As

per Rule 1C, if the authority is satisfied that it would not be proper in the

interest of justice to proceed with the matter further, the matter shall be

referred to the court again.  

         According to section 89(2) of CPC When a matter is referred to

Arbitration or conciliation, the provisions of  Arbitration or conciliation Act

1996 would apply.  If the matter is referred to Lok-adalat, the provisions of

legal  services  Authority  Act,1987  would  apply.  If  it  is  referred  to  for

judicial settlement to a suitable institution or a person, such institution or

person shall be deemed to be a Lok-adalat, the provisions of Legal Services

Authority Act,1987 would apply. 

          When the case is  referred for Mediation the court  shall effect a

compromise between the parties. It does not mean that the court acts as a

Mediator. When  a Mediation succeeds and the parties agree to the terms

of settlement mediator  will  report  the  same to the court.  After  giving

notice and hearing  the parties the court effects the compromise and pass

a  decree  in  accordance  with  the  terms  of  settlement  accepted  by  the

parties.
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What is Mediation?

Among  the  methods  referred  under  section  89  of  Code  of  Civil

Procedure 1908, mediation is considered to be the best method, because

various advantages of the system. 

Mediation is voluntary cooperative process, in which a Neutral and

Impartial  third party assist  the disputing parties  to resolve the dispute

amicably by a settlement between them.   Mediation is a process, in which

the mediator  assist the parties in understanding the problem, identifying

the under lying issues,  reducing misunderstandings,  trying for  mutually

acceptable settlement of dispute. 

Who can mediate?

Any person who undergoes the 40 hours training as stipulated by

the Mediation and Conciliation project Committee (MCPC) of the Hon'ble

Supreme Court can be a Trained Mediator.  

What shall be the Ethics to be followed by the Mediator?

       The mediator shall follow and observe the rules strictly and with due

diligence.

1. The mediator shall up hold the integrity and fairness of the mediation

process

2.  The  mediator  shall  explained  the  procedural  aspects   fairly  to  the

parties.

3.  The  mediator  shall  be  faithful  to  the  relationship  of  trust  and
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confidentiality imposed in the office of the mediator

4. The mediator shall conduct  all proceedings related to the resolutions of

a dispute, in accordance with the applicable law.

5. Mediator  shall not be bound by the code of civil procedure ,1908 or the

Indian Evidence Act, 1872, but shall be guided by the principles of natural

justice.

UNDERSTANDING THE CONFLICT

           In order to understanding the conflict in proper way it is essential to

know meaning of conflict.  when ever two individuals  opine in different

way, a conflict arises. In a layman's language conflict is nothing but a fight

either  between  two  individuals  or  among  a  group  members.  No  two

individuals  can  think  alike  and  there  is  definitely  difference  in  their

thought  process  as  well  as  the  level  of  understanding.  Disagreement

among individuals leads to conflicts and fights. Conflicts arises whenever

individuals have different values, opinions, needs, interest and unable to

find a middle way.

There  are  different  ways  to  come  with  a  definition  of  conflicts.

When speaking of conflict what would immediately come into mind would

most  likely  to  be  how  differences  and  disagreements  make  such  an

occurrence to string up. Having that, let us have that question again. For

the  purpose  of  a  more  comprehensive  discussion,  conflict can  be

described as a disagreement among groups or individuals characterized by
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antagonism and hostility. This is usually fueled by the opposition of one

party to another, in an attempt to reach an objective different from that of

the other party. The elements involved in the conflict have varied sets of

principals and values. Thus, allowing such a conflict to arise. 

What is the meaning of the conflict mediation?

There are several differences between and among people, groups

and  nations.   There  are  cultural  differences,  personality  differences,

differences  of  opinion,  situational  differences.   Unresolved  disputes

becomes conflicts.   It  leads  to  violence  and  even  war.   It  is  called  the

continuation of Tension.

Who is a conflict Mediator ?

Conflict  mediators  are  uninvolved  third  parties,  who  assist

individuals  or  groups  in  conflict  with  each  other  to  resolve  disputes.

Mediation is a dynamic,  structured, interactive process, where a neutral

third party assists disputed parties in resolving conflict through the use of

specialized communication and negotiation techniques.  Typically, a third

party, the mediator, assists the parties to negotiate a settlement.

What are five common strategies for resolving conflicts?

With  a  basic  understanding  of  the  five  conflict   management

strategies,  small  business  owners  can  better  deal   with  conflict  before

they escalate beyond repair.

 → Accommodating

 → Avoiding 



    9                   

 → Collaborating

 → Compromising 

 → Competing

What are the steps should follow to resolve a conflict?

 Basically  five steps available to follow in resolving a conflict.

=> Identify a safe place and time for talk

=> To clarify individual perceptions involved in the conflict.

=> practice taking  an active and empathetic listening stance

=> Options will generate the vision for win-win outcome

=> When agreement is developed, it  works for all

What are the five major types of  conflict?

Five common types of conflict in literature.

1.Man versus self ;- Internal issues that affect their actions, motivations

and interactions with other characters.

2.Man versus society ;-  These are conflicts where your characters'  firm

beliefs are against norms that the entire society as a whole endorses.

3.Man versus Man ;-  These sort of conflicts are common.

4.Man versus nature ;- Nature serves as the different for characters.

5.Man  versus  supernatural  ;-  Nature  serves  as  the  different  for

characters.

Nature of Conflict:

The nature of conflict and the principles of conflict resolution which
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underlie the mediation process i.e. 

- First, attempt to understand the conflict

- Then examine the need to manage conflict through negotiation

-Finally  study  mediation  as  assisted  negotiation  to  resolve  conflict

effectively. 

 What are the dimensions of conflict?

There are three dimensions.

1.Conflict core:  It shows how at the very core of any conflict, there lies a

sense  of  threat  concerning  individuals,  groups,  communities  or

nations.  This  sense  of  threat  emerges  when  any  disagreement,

annoyance, competition or inequity threatens  any aspect of human

dignity,  personal  reputation,  physical  safety,  psychological  needs,

professional  worth,  social  status,  financial  security,  community

concerns,  religious membership or national  pride.  Failure to address

these emotions will prevent the parties from resolving their dispute.

2.Conflict Spiral:   The conflict spiral intensifies, the initial tensions start

spiraling outwards, affecting individuals, relationships, tasks, decisions,

organizations and communities.

 → Personal responses: The stress of conflict provokes strong feelings of

anxiety, anger, hostility, depression, and even vengeance in relationships.

 → Community responses:  Emotions have a vital  community and cultural

context, even though individual responses may not always be the same for
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all members of the same culture or community.

 → Legal advice: It is often becomes important in a conflict.  This may add to

the  increasing tensions  and inability  of  parties  to  control  the  situation

themselves.

 Conflict becoming public: Sometimes the conflict becomes public.  Each

side develops rigid positions and gatherers allies for the cause.

3. The Conflict Triangle:

 There are three primary aspects of conflicts:

=> People

It  dealing  with  people.   People  come  from  different  personal,  social,

cultural,  and  religious  backgrounds.   They  have  their  own  individual

personalities,  relationships,  perceptions,  approaches  and  emotional

equipment to deal with varying situation.

=> Process 

Every  conflict  has  its  own  pattern  of  communication  and  interaction

between and among all the parties.  Conflicts differ in the way each one

intensifies, spreads and gets defused or resolved.

=>Problem

Every conflict has its own content.  This comprises of all the issues and

interests of different parties involved positions taken by them and their

perceptions of the conflict.

Tips to manage conflicts.

l. Preventive statements and remarks which sound either preconceived or
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judgmental.

2. Try understanding the personality and the situation.

3. Listen without interrupting.

4. Do not have expressions which show disinterest.

5. Do not avoid the individual and spread the attitude that he/she is a bad

person.

6. Express yourself without getting emotional.

7. Never feel challenged.

8. Wish good.

9. Remember the goodness of the individual in the past.

10. Feel safe with your talents and potential.

Concept of Mediation

              Mediation is a voluntary, party-centered and structured negotiation

process  where  a  neutral  third  party  assists  the  parties  in  amicably

resolving  their  dispute  by  using  specialized  communication  and

negotiation techniques. Mediation addresses both factual/legal issues and

the underlying causes of a dispute.  The goal  of  mediation is  to find a

mutually  acceptable  solution   adequately  and  legitimately  satisfies  the

needs, desires and interests of the parties. Mediation provides an efficient,

effective,  speedy,  convenient  and  less  expensive  process  to  resolve  a

dispute with dignity, mutual respect and civility. Mediation  is  a  private

process, which is not open to the public.  It is also confidential in nature,
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which means that statements made during mediation cannot be disclosed

in  civil  proceedings  or  elsewhere  without  the  written  consent  of  all

parties.  Further, any information given by a party to the mediator during

mediation process, is not disclosed to the other party, unless specifically

permitted by the first party. Mediator can not be examined as witness. Any

settlement  reached  on  referring  for  mediation,  during  the  course  of

litigation is required to be reduced to writing, signed by the concerned

parties and filed in court for passing of an appropriate order. If the failure

to settle the dispute, the report of the mediator does not mention the

reason for the failure.  The report will only say “not settled”. Parties  to

the  mediation  proceedings  are  free  for  an  amicable  settlement,  even

ignoring their legal entitlement or liabilities. Mediation in a particular case,

need not  be confined to the  dispute  referred,  but  can go beyond  and

proceed to resolve all other connected or related disputes as well.

What happens in the mediation session?

There are four sessions in mediation i.e. 

Introduction ;-  Mediator  introduces  himself  to  the  parties  explains  the

mediation process and establishes his neutrality.

Joint Sessions ;-  Mediator gathers information establishes the interaction

between the parties and creates a suitable environment for an amicable

settlement.

Individual  (Separate  Sessions) ;-   Mediator  allows  disputing  parties  to

further  explain  their  grievances  and  helps  them  for  an  amicable
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settlement.

Agreement ;-Mediator confirms and clarifies the terms of settlement and

reduces  the  settlement  into  a  clear,  complete,  concise  and  binding

agreement.

Types of Mediation:

      Since the inception of the economic liberalization policies in India and

the acceptance of law reforms the world over, the legal opinion leaders

have concluded that mediation should be a critical part of the solution to

the profound problem of arrears of cases in the civil courts. 

1. Court-referred mediation:  It  applied to cases pending in Court and

refer for  mediation under section 89 of Code of Civil  Procedure,  1908.

Under section 89 CPC, consent of all the parties to the suit is necessary for

referring the suit for arbitration where there is no pre-existing arbitration

agreement between the parties.  Similarly, the court can refer the case for

conciliation under section 89 CPC only with the consent of all the parties.

Mandatory  mediation  through  courts  has  now  a  legal  sanction.  Court-

Annexed  Mediation  and  Conciliation  Centers  are  now  established  at

several courts in India and the courts have started referring cases to such

centres. In Court-Annexed Mediation the mediation services are provided

by the court as a part and parcel of the same judicial system as against

Court-Referred Mediation, wherein the court merely refers the matter to a

mediator. 

One feature of court-annexed mediation is that the judges, lawyers and
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litigants become participants therein, thereby giving them a feeling that

negotiated settlement is  achieved by all  the three actors in  the justice

delivery  system.  When  a  judge  refers  a  case  to  the  court-annexed

mediation service, keeping overall supervision on the process, no one feels

that  the  system  abandons  the  case.  The  Judge  refers  the  case  to  a

mediator within the system. The litigants are given an opportunity to play

their own participatory role in the resolution of disputes. This also creates

public acceptance for the process as the same time-tested court system,

which has acquired public confidence because of integrity and impartiality,

retains  its  control  and  provides  an  additional  service.  In  court-annexed

mediation, the court is the central institution for resolution of disputes.

2. Private Mediation: In private mediation, qualified mediators offer their

services on a private, fee for service basis to the court, to members of the

public,  to  members  of  the  commercial  sector  and  also  to  the

Governmental  sector  to  resolve  disputes  through  mediation.   Private

mediation can be used in connection with disputes pending in Court and

Pre-Litigation disputes.
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Category of cases fit for Mediation 

As held by the Supreme Court of India in Afcons Infrastructure Ltd. and

Anr.  V.  Cherian  Varkey  Construction  Co.  Pvt.  Ltd.  and  Ors.,  (2010)  8

Supreme  Court  Cases  24,  having  regard  to  their  nature,  the  following

categories of cases are normally considered unsuitable for ADR process.

1. Representative suits under Order I Rule 8 CPC which involve public

interest or interest of numerous persons who are not parties before

the court. 

2. Disputes relating to election to public offices. 

3. Cases involving grant of authority by the court after enquiry, as for

example, suits for grant of probate or letters of administration. 

4.  Cases involving serious and specific allegations of fraud, fabrication

of documents, forgery, impersonation, coercion, etc. 

5.  Cases requiring protection of courts, as for example, claims against

minors, deities and mentally challenged and suits for declaration of

the title against the Government. 

6.  Cases involving prosecution for criminal offences. 

                       All other suits and cases of civil nature, in particular, the

following categories  of  cases  (whether  pending in  civil  courts  or  other

special tribunals/forums) are normally suitable for ADR processes:

i) All cases relating to trade, commerce and contracts, including 
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– disputes arising out of contracts (including all money suits);

– disputes relating to specific performance;

– disputes between suppliers and customers;

– disputes between bankers and customers;

– disputes between developers/builders and customers;

– disputes between landlords and tenants/licensor and licensees;

– disputes between insurer and insured

ii)  All cases arising from strained or soured relationships, including 

–  disputes  relating  to  matrimonial  causes,  maintenance,  custody  of

children;

–  disputes  relating  to  partition/division  among  family

members/coparceners/co-owners; and

– disputes relating to the partnership among partners.

iii)   All  cases where there is a need for continuation of the pre-existing

relationship in spite of the disputes, including 

–  disputes  between  neighbours  (relating  to  easementary  rights,

encroachments, nuisance, etc.);

– disputes between employers and employees;

–  disputes among members of societies/associations/apartment owners’

associations;
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iv)   All cases relating to tortious liability, including 

– claims for compensation in motor accidents/other accidents; and

v)    All consumer disputes, including 

–  disputes where a trader/supplier/manufacturer/service provider is keen

to maintain his business/professional reputation and credibility or product

popularity.

The  above  enumeration  of  “suitable”  and  “unsuitable”

categorisation  of  cases  is  not  exhaustive  or  rigid.  They  are  illustrative

which  can  be  subjected  to  just  exceptions  or  addition  by  the  courts/

tribunals exercising its jurisdiction/discretion in referring a dispute/case to

an ADR process.

In  spite  of  the  categorization  mentioned  above,  a  referral  judge  must

independently consider the suitability of each case with reference to its

facts and circumstances.

Advantages of Mediation 

The  common  advantages  of  any  of  the  methods  specified  under

section 89 of CPC are reduction of the burden of the courts, quick disposal

of the dispute, less expensive, psychological advantage to the disputing

parties.   Mediation  is  a  effective  tool  for  non-violence,  it  is  not  only

reduces  the  litigation,  but  also  prevent  and  reduce  criminal  attitude

among the litigant  public.  More in  particular  mediation system has the

following advantages:
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=> It is harmonious for settlement of disputes

=> Parties control the procedure 

=> It creates solutions and remedies

=> It is informal and confidential

=> It is less expensive and time saving

=> It can be private and convenient 

=> It results into refund of full court fee as per section 16 of Court Fee

Act, if the dispute is settled through the process of mediation

=> No compulsion on the parties to oblige the mediator

=> Qualified  and  experienced  person  act  as  mediator  compared  to

conciliation system.

=> Free from Court atmosphere and court culture etc.

=> No appeal and the order is an executable decree.

Conclusion:

       ADR services, under the control, guidance and supervision of the court

would have more authenticity and smooth acceptance. It would ensure the

feeling that  mediation is  complementary  and not  competitive  with the

court system. The system will get a positive and willing support from the

judges who will accept mediators as an integral part of the system. If the

reference  to  mediation  is  made  by  the  judge  to  the  court  annexed

mediation services, the mediation process will become more expeditious

and harmonized. It will also facilitate the movement of the case between
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the court and the mediator faster and purposeful. Again, it will facilitate

reference of some issues to mediation. In the process of Mediation  Parties

can  accept  creative  and  non  conventional  remedies  which  satisfy  their

underlying and long term interests, even ignoring their legal entitlements

of liabilities. The disputes are put to rest fully and finally.

<<<<<<>>>>>>
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COMAPRISON BETWEEN JUDICIAL PROCESS AND
VARIOUS ADR PROCESSES AND PROCESS OF

MEDIATION

The  Indian  Judiciary  is  a  vestige  of  the  legal

system established by the British.  Our Indian judicial

system  is  based  on  the  English  common  law  i.e.

customs,  precedents,  and  legislation.   The  legal

system  practised  in  India,  which  is  also  called

adversarial  system or  adversary system,  is  used in

common law countries, where the parties represent

their cases through their respective Advocates before

an impartial person (Judge), who attempts to determine the

truth  and  pass  judgment.   Our  country,  for  the

administration and dispensation of justice to its citizens, has

created a three-tier judicial hierarchy comprising – Supreme

Court at the national level, High Courts at the States level

and  District  Judiciary,  at  the  Districts  level.   The  District

Judiciary comprises,  District  Judges,  Sub Judges and Junior

Civil Judges.   The Junior Civil Judges and Sub Judges exercise

only  original  jurisdiction,  while  District  Judges,  exercise

original,  revisional  and  appellate  jurisdiction.   The  High

Courts and Supreme Court exercise, original and appellate

jurisdictions.  They are Court of Records, for they are vested

with the power to punish for contempt.  The Supreme Court

also exercises advisory jurisdiction.  
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The quest of the Judiciary, though is to dispense justice

quickly and speedily,  but due to several  factors,  including

the  huge  pendency  of  cases,  the  adversarial  system,  is

unable to dispense.  One criticism of the adversarial system

is that it  is  procedural,  slow, cumbersome and expensive.

The judge, acting as a neutral fact finder,  can do little to

accelerate a trial,  procedural and evidentiary rules further

slow the process. Likewise, the wide availability of appellate

review means that a final determination can take years.  As

we  have  a  three-tire  judicial  hierarchy,  appeals  from  the

orders of the District Court are taken to the High Court and

appeals from the orders of the High Courts are taken to the

Supreme Court.   The journey of a case, in the present set up

of dispensation of  justice,  if  it  is  to  travel  from the lower

court to Supreme Court, takes near about 20 years, which is

really frightening.  For a person to wait for justice for twenty

years means, half of his life is spent in the courts, and we

have  come  across  instances,  that  even  before  justice  is

done, on or the other party to the litigation has died, and in

some  cases,  both  the  parties  have  died  and  their  legal

representatives  stepped  into  their  shoes  to  continue  the

litigation.    The  long  the  life  of  a  case,  the  long  the

animosity, enmity and suffering between the warring parties.

Therefore, it is but necessary that litigation should come to
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an end as soon as possible between the warring parties, else

it will lead to law and order problems.  

Noting  that  there  are  long  judicial  delays  in  the

dispensation  of  justice  by  adversarial  legal  system,

disproportionate  ratio  of  Judges  to  population and

considering the fact  that  trial  Judge is  not able to devote

much time and attention to effect conciliation between the

parties,  and  also  the  fact  that  there  are  few  number  of

judges  to  deal  with  huge  backlog  of  cases,  the  Law

Commission of India,  in its  129th report,  recommended for

introduction of conciliation court system by underlining the

importance  of  conciliation/mediation  as  alternative  to

litigation.  The Malimath Committee, in its report submitted

in August, 1990 advocated the need to bring in amendment

in law for introduction of ADR mechanisms.  In tune with the

said  recommendations,  the  Code  of  Civil  Procedure  was

amended by way of (Amendment) Act 46/1999 which came

into force w.e.f. 1.07.2002.  By the said amendment, apart

from other amendments, Section 89(1) and (2)(a) to (d) was

introduced in the Code of Civil  Procedure and in Order X,

Rules 1A, 1B and 1C were incorporated.  

Section  89,  which  deals  with  settlement  of  disputes

outside the Court reads:
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89.  Settlement  of  disputes  outside  the  Court: (1)
Where it appears to the court that there exist elements of
a settlement which may be acceptable to the parties, the
court  shall  formulate the terms of  settlement and give
them  to  the  parties  for  their  observations  and  after
receiving the observation of the parties,  the court may
reformulate the terms of a possible settlement and refer
the same for-

(a) arbitration;

(b) conciliation

(c) judicial settlement including settlement through Lok
Adalat; or

(d) mediation.

(2) Where a dispute had been referred-

(a) for arbitration or conciliation, the provisions of the
Arbitration and Conciliation Act, 1996 shall  apply as if the
proceedings for arbitration or conciliation were referred for
settlement under the provisions of that Act.

(b) to Lok Adalat, the court shall refer the same to the
Lok Adalat in accordance with the provisions of sub-section
(1) of section 20 of the Legal Services Authority Act, 1987
and all other provisions of that Act shall apply in respect of
the dispute so referred to the Lok Adalat;

(c) for judicial settlement, the court shall refer the same
to  a  suitable  institution  or  person  and such  institution  or
person  shall  be  deemed  to  be  a  Lok  Adalat  and  all  the
provisions  of  the  Legal  Services  Authority  Act,  1987  shall
apply as if the dispute were referred to a Lok Adalat under
the provisions of that Act;

(d) for mediation, the court shall effect a compromise
between the parties and shall follow such procedure as may
be prescribed.

As  regards  civil  suits,  Order  X  of  the  Code  of  Civil

Procedure, which was amended by incorporating Rules 1A,

1B and 1C, reads as follows:
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"1-A. Direction of the court to opt for any one mode of
alternative  dispute  resolution.--  After  recording  the
admissions and denials, the Court shall direct the parties to
the suit  to opt either mode of the settlement outside the
Court as specified in sub-section (1) of Section 89. On the
option  of  the  parties,  the  court  shall  fix  the  date  of
appearance before such forum or authority as may be opted
by the parties.

1-B.  Appearance  before  the  conciliatory  forum  or
authority.--  Where  a  suit  is  referred  under  Rule  1-A,  the
parties  shall  appear  before  such  forum  or  authority  for
conciliation of the suit.

1-C.  Appearance before  the Court  consequent  to  the
failure  of  efforts  of  conciliation.--  Where  a  suit  is  referred
under Rule 1-A and the presiding officer of conciliation forum
or authority is satisfied that it would not be proper in the
interest of justice to proceed with the matter further, then, it
shall  refer  the  matter  again  to  the  court  and  direct  the
parties to appear before the Court on the date fixed by it."

Apart from the newly introduced provisions, as noted

above, the Code of Civil  Procedure, by Order XXIII,  Rule 3

provides the manner in which a civil court will proceed upon

adjustment of a suit, wholly or in part, by an agreement or

compromise, reads as follows:

"3.  Compromise  of  suit.-  Where  it  is  proved  to  the
satisfaction of the court that a suit has been adjusted wholly
or in part by any lawful agreement or compromise in writing
and signed by the parties, or where the defendant satisfies
the plaintiff in respect of the whole or any part of the subject
matter  of  the suit,  the court  shall  order  such agreement,
compromise or satisfaction to be recorded, and shall pass a
decree in accordance therewith so far  as it  relates to the
parties to the suit, whether or not the subject matter of the
agreement, compromise or satisfaction is the same as the
subject matter of the suit: -

Provided  that  where  it  is  alleged  by  one  party  and
denied by the other than an adjustment or satisfaction has
been arrived at, the court shall decide the question; but no
adjournment shall be granted for the purpose of deciding the
question, unless the court, for reasons to be recorded, thinks
fit to grant such adjournment."
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When  challenge  was  made  to  the  validity  of  the

amendment made to Section 89 and other provisions of the

Code  of  Civil  Procedure  in  Salem  Advocates  Bar

Association vs. Union of India – (2003) 1 SCC 49, which

is known as Salem Bar – I case, the Hon’ble Supreme Court

while upholding the validity of the amendments, in so far as

insertion  of  Section  89  in  the  Code  of  Civil  Procedure  is

concerned, observed that Section 89 was a new provision,

and even though the arbitration and conciliation had been in

place  as  modes  of  settling  disputes,  this  had  not  really

reduced the burden of  the Courts.   The Hon’ble Supreme

Court was of the view that modalities had to be formulated

for  the  manner  in  which  Section  89  and other  provisions

which were introduced by way of amendments, may have to

be operated, and for the said purpose, a Committee headed

by Justice M. Jagannadha Rao, Chairman Law Commission of

India, was constituted to ensure that the amendments made

became  effective  and  resulted  in  quicker  dispensation  of

justice.  

The above said Committee submitted its report in three

parts.  Report 2 which dealt with model Alternative Dispute

Resolution and Medial Rules. And in Salem Advocates Bar
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Association  vs.  Union  of  India  –  (2005)  6  SCC 344,

known as Salem Bar – II  case, the Hon’ble Supreme Court

considered the doubt expressed in relation to clause Section

89(2)(d)  of  the  Code  of  Civil  Procedure,  with  regard  to

finalization  of  the  terms  of  compromise,  and  in  para  57

observed as follows:

“57. A doubt has been expressed in relation to clause (d) of
Section 89(2) of the Code on the question as to finalisation
of the terms of the compromise. The question is whether the
terms of  compromise are to be finalised by or before the
mediator or by or before the court. It is evident that all the
four  alternatives,  namely,  Arbitration,  Conciliation,  judicial
settlement  including  settlement  through  Lok  Adalat  and
mediation  are  meant  to  be  the  action  of  persons  or
institutions  outside  the  Court  and  not  before  the  Court.
Order X, Rule 1C speaks of the 'Conciliation forum' referring
back  the  dispute  to  the  Court.  In  fact,  the  court  is  not
involved in the actual mediation/conciliation. Clause (d) of
Section 89(2) only means that when mediation succeeds and
parties agree to the terms of settlement, the mediator will
report  to  the court  and the court,  after  giving notice and
hearing  the  parties,  'effect'  the  compromise  and  pass  a
decree in accordance with the terms of settlement accepted
by the parties. Further, in this view, there is no question of
the Court which refers the matter to mediation/conciliation
being debarred from hearing the matter where settlement is
not  arrived  at.  The  Judge  who  makes  the  reference  only
considers  the  limited  question  as  to  whether  there  are
reasonable grounds to expect that there will be settlement
and on that ground he cannot be treated to be disqualified
to  try  the  suit  afterwards  if  no  settlement  is  arrived  at
between the parties”.

The Hon’ble Supreme Court further held in para 62 as 

follows:

“62. When  the  parties  come  to  a  settlement  upon  a
reference made by the court for mediation, as suggested by
the Committee that there has to be some public record of
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the manner in which the suit is disposed of and, therefore,
the  court  has  to  first  record  the  settlement  and  pass  a
decree in terms thereof and if necessary proceed to execute
it in accordance with law. It cannot be accepted that such a
procedure  would  be  unnecessary.  If  the  settlement  is  not
filed in  the court  for  the purpose of  passing of  a  decree,
there  will  be  no  public  record  of  the  settlement.  It  is,
however, a different matter if the parties do not want the
court to record a settlement and pass a decree and feel that
the settlement can be implemented even without a decree.
In such eventuality, nothing prevents them in informing the
court that the suit may be dismissed as a dispute has been
settled between the parties outside the court."

In  Afcons  Infrastructure  Ltd  vs.  Cherian  Varkey

Constructions Co. Pvt. Ltd. – JT 2010 (7) SC 616, the

Hon’ble Supreme Court considered the scope of Section 89

of the Code of Civil Procedure and the question whether the

said section empowers the court to refer the parties to a suit

to arbitration without the consent of both the parties?  The

Hon’ble Supreme Court, on the contentions urged before it,

framed two questions  for  consideration  –  (1)  What  is  the

procedure to be followed by a court in implementing section

89 and Order 10 Rule 1A of the Code? (2) Whether consent

of  all  parties  to  the  suit  is  necessary  for  reference  to

arbitration  under  section  89  of  the  Code?   Referring  to

Section 89 and Order X, Rule 1A of the Code, the Hon’ble

Supreme Court  held  that  if  Section  89 is  to  be  read and

required to be implemented in its literal sense, it will be a

trial Judge’s nightmare and that it puts the cart before the

horse  and  lays  down  an  impractical,  if  not  impossible,
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procedure in sub-section (1).  It has mixed up the definitions

in  sub-section  (2)  and that  in  spite  of  these  defects,  the

object behind section 89 is laudable and sound.  Resort to

alternative  disputes  resolution  processes  is  necessary  to

give speedy and effective relief to the litigants and to reduce

the  pendency  and  burden  uipon  the  courts.   As  ADR

processes  were  not  being  resorted  to  with  the  desired

frequency, Parliament thought it fit to introduce Section 89

and Rules 1-A to 1-C in Order X in the Code, to ensure that

ADR process was resorted to before the commencement of

trial in suits.   In view of its laudable object, the validity of

Section 89, with al its imperfections was upheld in Salem Bar

– 1 case, but referred to a Committee as it was hoped that

Section 89 could be implemented by ironing the creases.    

The  Hon’ble  Supreme  Court  noted  that  all  over  the

country, the courts have been referring cases under Section

89 to mediation by assuming and understanding ‘mediation’

to  mean  a  dispute  resolution  process  by  negotiated

settlement with the assistance of a neutral third party and

‘judicial  settlement’  is  understood  as  referring  to  a

compromise entered by the parties with the assistance of

the court adjudicating the matter, or another Judge to whom

the court had referred the dispute.  The Hon’ble Supreme
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Court further held that Section 89 has to be read with Rule 1-

A of Order X, which requires the court to direct the parties to

opt  for  any  of  the  five  modes  of  alternative  dispute

resolution process and on their option refer the matter.  The

said rule does not require the court to either formulate the

terms  of  settlement  or  make  available  such  terms  of

settlement  to  the  parties  to  reformulate  the  terms  of

possible settlement after receiving the observations of the

parties.  Therefore, the only practical way of reading Section

89 and Order 10,  Rule 1-A is  that after  the pleadings are

complete  and  after  seeking  admission/denials  wherever

required,  and  before  framing  issues,  the  court  will  have

recourse to section 89 of the Code.  Such recourse requires

the court to consider and record the nature of the dispute,

inform the parties about the five options available and take

note of their preferences and then refer them to one of the

alternative dispute resolution processes.

Having noted the errors committed by the draftsmen in

the drafting of Section 89 of the Code of Civil Procedure, the

Hon’ble  Supreme  Court  interpreted  the  provision  in  a

manner implementing the spirit,  object and intendment of

the provision, stating in para 25 as follows:

"25. In view of the foregoing, it  has to be concluded that
proper interpretation of Section 89 of the Code requires two
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changes  from  a  plain  and  literal  reading  of  the  section.
Firstly, it is not necessary for the court, before referring the
parties to an ADR process to formulate or reformulate the
terms of a possible settlement.  It  is  sufficient if  the court
merely describes the nature of dispute (in a sentence or two)
and  makes  the  reference.  Secondly,  the  definitions  of
"judicial settlement" and "mediation" in clauses (c) and (d)
of Section 89(2) shall have to be interchanged to correct the
draftsman's error.

Clauses (c)  and (d) of Section 89(2) of the Code will
read as under when the two terms are interchanged:

(c) for "mediation", the court shall refer the same to a
suitable institution or person and such institution or person
shall be deemed to be a Lok Adalat and all the provisions of
the Legal Services Authorities Act, 1987 (39 of 1987) shall
apply as if the dispute were referred to a Lok Adalat under
the provisions of that Act;

(d)  for  "judicial  settlement",  the  court  shall  effect  a
compromise  between  the  parties  and  shall  follow  such
procedure as may be prescribed.

The  above  changes  made  by  interpretative  process
shall remain in force till the legislature corrects the mistakes,
so  that  Section  89  is  not  rendered  meaningless  and
infructuous."

Thus the Hon’ble Supreme Court held that where the

court  has  referred  the  matter  to  mediation,  the  mediator

shall be deemed to be a Lok Adalat under the Legal Services

Act.   The  mediated  settlement  and  settlement  before

‘another Judge, for the cases covered under Section 89 of

the Code of Civil Procedure, would have the same efficacy

and binding status as an award of the Lok Adalat, which is

deemed to be a decree.  

The Hon’ble  Supreme Court  stipulated that  mediated

settlement  would  have  to  be  placed  before  the  Courts
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concerned for  recording of  the settlement and disposal  of

the case, observing in para 39 as follows:

"39.  Where  the  reference  is  to  a  neutral  third  party
("mediation" as defined above) on a court reference, though
it will be deemed to be reference to Lok Adalat, as the court
retains  its  control  and  jurisdiction  over  the  matter,  the
mediation settlement will have to be placed before the court
for recording the settlement and disposal. Where the matter
is  referred  to  another  Judge  and  settlement  is  arrived  at
before him, such settlement agreement will also have to be
placed before the court which referred the matter and that
court will make a decree in terms of it."

As  regards  the  procedure  to  be  adopted  by  a  court

upon  reference  of  the  disputes  in  a  civil  case  to  an

alternative  dispute  redressal  mechanism,  the  Hon’ble

Supreme  Court  in  para  43  summarized  the  procedure  as

under:

"43 We may summarise the procedure to be adopted
by a court under Section 89 of the Code as under:

(a) When the pleadings are complete, before framing
issues,  the  court  shall  fix  a  preliminary  hearing  for
appearance of parties. The court should acquaint itself with
the facts of the case and the nature of the dispute between
the parties.

(b)  The court  should  first  consider  whether  the  case
falls  under  any  of  the  category  of  the  cases  which  are
required to be tried by courts and not fit to be referred to
any ADR processes. If it finds that the case falls under any
excluded category, it should record a brief order referring to
the nature of the case and why it is not fit for reference to
ADR  processes.  It  will  then  proceed  with  the  framing  of
issues and trial.

(c)  In  other  cases  (that  is,  in  cases  which  can  be
referred  to  ADR  processes)  the  court  should  explain  the
choice of five ADR processes to the parties to enable them
to exercise their option.

(d) The court should first ascertain whether the parties
are  willing  for  arbitration.  The  court  should  inform  the
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parties  that  arbitration  is  an  adjudicatory  process  by  a
chosen  private  forum  and  reference  to  arbitration  will
permanently take the suit  outside the ambit  of the court.
The  parties  should  also  be  informed  that  the  cost  of
arbitration  will  have  to  be  borne  by  them.  Only  if  both
parties  agree  for  arbitration,  and  also  agree  upon  the
arbitrator, the matter should be referred to arbitration.

(e) If the parties are not agreeable for arbitration, the
court should ascertain whether the parties are agreeable for
reference  to  conciliation  which  will  be  governed  by  the
provisions of the AC Act. If all the parties agree for reference
to conciliation and agree upon the conciliator(s), the court
can  refer  the  matter  to  conciliation  in  accordance  with
Section 64 of the AC Act.

(f) If the parties are not agreeable for arbitration and
conciliation, which is likely to happen in most of the cases
for want of consensus, the court should, keeping in view the
preferences/options of parties, refer the matter to any one of
the other three ADR processes: (a) Lok Adalat; (b) mediation
by  a  neutral  third-party  facilitator  or  mediator;  and  (c)  a
judicial  settlement,  where  a  Judge  assists  the  parties  to
arrive at a settlement.

(g) If the case is simple which may be completed in a
single sitting, or cases relating to a matter where the legal
principles  are  clearly  settled  and  there  is  no  personal
animosity  between  the  parties  (as  in  the  case  of  motor
accident  claims),  the  court  may  refer  the  matter  to  Lok
Adalat. In case where the questions are complicated or cases
which may require several rounds of negotiations, the court
may  refer  the  matter  to  mediation.  Where  the  facility  of
mediation is not available or where the parties opt for the
guidance of a Judge to arrive at a settlement, the court may
refer the matter to another Judge for attempting settlement.

(h) If the reference to the ADR process fails, on receipt
of the report of the ADR forum, the court shall proceed with
hearing of the suit. If there is a settlement, the court shall
examine the settlement and make a decree in terms of it,
keeping the principles  of  Order  23 Rule  3  of  the Code in
mind.

(i) If the settlement includes disputes which are not the
subject-matter  of  the  suit,  the  court  may  direct  that  the
same will be governed by Section 74 of the AC Act (if it is a
conciliation settlement) or Section 21 of the Legal Services
Authorities Act, 1987 (if it is a settlement by a Lok Adalat or
by  mediation  which  is  a  deemed  Lok  Adalat).  If  the
settlement is through mediation and it  relates not only to
disputes which are the subject-matter of the suit, but also
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other disputes involving persons other than the parties to
the suit, the court may adopt the principle underlying Order
23  Rule  3  of  the  Code.  This  will  be  necessary  as  many
settlement  agreements  deal  with  not  only  the  disputes
which  are  the  subject-matter  of  the  suit  or  proceeding in
which the reference is made, but also other disputes which
are not the subject-matter of the suit.

(j)  If  any term of the settlement is ex facie illegal or
unenforceable, the court should draw the attention of parties
thereto  to  avoid  further  litigations  and  disputes  about
executability."

The Hon’ble Supreme Court, in para 44 of its judgment,

laid down the guidelines that have to be borne in mind while

giving effect to Section 89 of the Code of Civil  Procedure,

and they read as follows:

"44. The court should also bear in mind the following
consequential aspects, while giving effect to Section 89 of
the Code:

(i) If the reference is to arbitration or conciliation, the
court has to record that the reference is by mutual consent.
Nothing further need be stated in the order-sheet.

(ii)  If  the reference is  to any other ADR process,  the
court should briefly record that having regard to the nature
of dispute, the case deserves to be referred to Lok Adalat, or
mediation or judicial settlement, as the case may be. There
is no need for an elaborate order for making the reference.

(iii)  The  requirement  in  Section  89(1)  that  the  court
should  formulate  or  reformulate  the  terms  of  settlement
would only mean that the court has to briefly refer to the
nature  of  dispute  and  decide  upon  the  appropriate  ADR
process.

(iv) If the Judge in charge of the case assists the parties
and if settlement negotiations fail, he should not deal with
the adjudication of  the  matter,  to  avoid  apprehensions of
bias and prejudice. It  is therefore advisable to refer cases
proposed for judicial settlement to another Judge.

(v)  If  the court  refers  the matter  to  an ADR process
(other than arbitration), it should keep track of the matter by
fixing a hearing date for the ADR report. The period allotted
for the ADR process can normally vary from a week to two
months  (which  may  be  extended  in  exceptional  cases,
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depending upon the availability of the alternative forum, the
nature  of  case,  etc.).  Under  no  circumstances  the  court
should allow the ADR process to become a tool in the hands
of  an  unscrupulous  litigant  intent  upon  dragging  on  the
proceedings.

(vi)  Normally  the  court  should  not  send  the  original
record  of  the  case  when  referring  the  matter  to  an  ADR
forum.  It  should  make  available  only  copies  of  relevant
papers to the ADR forum. (For this purpose, when pleadings
are filed the court may insist upon filing of an extra copy).
However if the case is referred to a court annexed mediation
centre which is under the exclusive control and supervision
of a judicial officer, the original file may be made available
wherever necessary."

The Hon’ble Supreme Court further observed that the

above guidelines subject to such changes as the court may

deem fit with reference to the special circumstances of the

case.  

Section 89 of the Code of Civil Procedure, refers to five

types of ADR procedures, and they are (1) Arbitration. (2)

Conciliation, (3) Lok Adalats, (4) Mediation and (5) Judicial

Settlement.   Of  the five ADRs,  arbitration  is  adjudicatory,

while the other four are non-negotiatory (non-adjudicatory

processes.  

Section  89  of  the  Code  of  Civil  Procedure,  1908

mandates the court to refer  sub judice disputes to various

ADR mechanisms referred to therein, if it finds appropriate

to do so, in order to enable the parties to finally resolve their

pending cases through well established methods other than
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litigation.   The  court  can  refer  the  parties  to  arbitration,

conciliation, mediation, lok adalat or judicial settlement for

resolution  of  ther  disputes  at  the  post  litigative  stage.

Arbitration  and  conciliation  will  be  governed  by  the

provisions of the Arbitration and Conciliation Act, while Lok

Adalat  Settlement  and mediation will  be governed by the

Legal  Services  Authorities  Act.   As  regards  judicial

settlement,  the court will  follow the procedure as may be

prescribed.     

We are now mainly concerned with mediation, one of

the five alternative dispute redressal mechanisms.  What is

mediation?  It is a settlement of a dispute or controversy by

setting up an  independent person between two contending

parties in  order to  aid them in  the settlement of  their

disagreement.  The concept of mediation by a third person is

not new to our country.  It has a long history and tradition.

The  roots  of  mediation  can  be  traced  to  texts  such  as

“Kautilya’s Arthasashtra” and Panchayati Raj system.  It was

used as a medium to settle disputes between individuals in

the families,  by tribes and villages across our country,  by

village  panchayats  and  nyaya  panchayats,  long  before  it

came to be statutorily recognized in the recent past.  The
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reference to mediation between Kauravas and Pandavas by

Lord Krishna during Mahabharata, are legendary.

The contemporary  use  of  mediation  on  a  wide scale

originated from the Roscoe Pound Conference in the United

States  in  1976.  The  Roscoe  Pound  Conference  was  a

symposium of legal scholars, judges, lawyers and lay people

and  it  was  convened  for  the  purpose  of  examining  the

current state of legal system and to address the problems of

delay in disposal of cases and denial of access to justice due

to the high cost of litigation. The American legal system had

come under severe criticism for huge of backlog of cases.

The conference paved the way for introduction of mediation

as an Alternative Dispute Resolution Mechanism in USA.

Even  though  the  Indian  judicial  system  has  an

otherwise  impressive  record,  the  need  for  Alternative

Dispute Resolution,  and in particular,  mediation,  has been

widely  recognized  and  as  a  reliable  mechanism,  it  had

gained both acceptability  and popularity.   Sri.  Justice S.B.

Singh, Judge, Supreme Court of India (as he then was) in his

article  titled  “Mediation:  Constituents,  Process  and Merit”,

noted that unlike litigation and arbitration, which consists of

formal  evidentiary  hearings  and  a  final  adjudication,

mediation was a semi-formal negotiation aimed at allowing
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parties  to  settle  disputes,  not  only  amicably  but  also

economically  and  expeditiously  by  a  process  of  self  and

participatory determination.  

Though Section 89(2)(d) of the Code of Civil Procedure

states  for  mediation,  the Court  shall  effect  a  compromise

between the parties and shall follow such procedure as may

be prescribed, but the Hon’ble Supreme Court in Salem Bar

– II case, adopted the definition of ‘mediation’ suggested in

the model mediation rules, which reads:

“Settlement by ‘mediation’ means the process by which
a mediator appointed by parties or by the Court, as the case
may be,  mediates the dispute between the parties to the
suit  by  the  application  of  the  provisions  of  the  Mediation
Rules,  2003  in  Part  II,  and  in  particular,  by  facilitating
discussion  between  parties  directly  or  by  communicating
with each other through the mediator, by assisting parties in
identifying  issues,  reducing  misunderstandings,  clarifying
priorities, exploring areas of compromise, generating options
in an attempt to solve the dispute and emphasizing that it is
the  parties  own  responsibility  for  making  decisions  which
affect them”.

As per the provisions of Section 89 of the Code of Civil

Procedure,  the  court  can  refer  a  pending  dispute  to

mediation.  After the judgment of the Hon’ble Supreme Court

in Afcons case, the dispute is to be referred to mediation by

a suitable person or institution, which is deemed to be Lok

Adalat.  The reference to mediation in terms of Section 89 of

the  Code  of  Civil  Procedure  can  be  made  even  without

consent  of  the  parties.   The  Hon’ble  Supreme  Court  in
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Afcons case, enumerated the categories of suits and cases

that are suitable and not suitable for referring to mediation.

The cases that can be referred to mediation or other modes

of ADR, which are enumerated, not exhaustive and rigid, and

they are:

“All  other suits and cases of civil  nature in particular
the following categories of cases (whether pending in civil
courts  or  other  special  Tribunals/Forums)  are  normally
suitable for ADR processes: 

(i)  All  cases  relating  to  trade,  commerce  and  contracts,
including  -  disputes  arising  out  of  contracts  (including  all
money  claims);  disputes  relating  to  specific  performance;
disputes  between  suppliers  and  customers;  disputes
between  bankers  and  customers;  disputes  between
developers/builders  and  customers;  disputes  between
landlords  and  tenants/licensor  and  licensees;  disputes
between insurer and insured;

(ii)    All cases arising from strained or soured relationships,
including  -  disputes  relating  to  matrimonial  causes,
maintenance,  custody  of  children;  relating  to
partition/division  among  family  members/co-parceners/co-
owners;  and  disputes  relating  to  partnership  among
partners.

(iii) All cases where there is a need for continuation of the
pre-existing relationship in spite of the disputes, including -
disputes  between  neighbours  (relating  to  easementary
rights,  encroachments,  nuisance  etc.);  disputes  between
employers  and  employees;  among  members  of
societies/associations/Apartment owners Associations;

(iv) All cases relating to tortious liability including - claims for
compensation in motor accidents/other accidents; and

(v)  All  consumer  disputes  including  -  disputes  where  a
trader/supplier/  manufacturer/  service  provider  is  keen  to
maintain his business/professional reputation and credibility
or `product popularity. 
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Section 23 of the Hindu Mariage Act, Section 9 of the

Family Courts Act and Section 10 of the Industrial Disputes

Act,  mandate  thecourt  to  refer  the  dispute  to  alternate

dispute resolution.  In K. Srinivas vs. D.A. Deepa – (2013)

5  SCC  226,  the  Hon’ble  Supreme  Court,  emphasized  the

need to refer family and matrimonial disputes to mediation,

as the same will go a long way in early settlement of such

disputes before they aggravate,  gave directions to all  the

Family Courts, as follows:

“We,  therefore,  issue  directions,  which  the  courts  dealing
with the matrimonial matters shall follow: 

a) In  terms  of  Section  9  of  the  Family  Courts  Act,  the
Family Courts shall make all efforts to settle the matrimonial
disputes through mediation. Even if the Counsellors submit a
failure report, the Family Courts shall,  with the consent of
the parties, refer the matter to the mediation centre. In such
a case, however,  the Family Courts shall  set a reasonable
time limit for mediation centres to complete the process of
mediation because otherwise the resolution of the disputes
by the Family  Court  may get  delayed.  In  a given case,  if
there is good chance of settlement, the Family Court in its
discretion, can always extend the time limit. 
b) The criminal  courts dealing with the complaint under
Section  498-A  of  the  IPC  should,  at  any  stage  and
particularly, before they take up the complaint for hearing,
refer the parties to mediation centre if they feel that there
exist elements of settlement and both the parties are willing.
However, they should take care to see that in this exercise,
rigour, purport and efficacy of Section 498-A of the IPC is not
diluted. Needless to say that the discretion to grant or not to
grant bail is not in any way curtailed by this direction. It will
be for the concerned court to work out the modalities taking
into consideration the facts of each case. 
c) All  mediation  centres  shall  set  up  pre-litigation
desks/clinics; give them wide publicity and make efforts to
settle matrimonial disputes at pre-litigation stage.” 
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In Vikram Bakshi vs. Sonia Khosla -  (2014) 15 SCC

80,  the  Hon’ble  Supreme Court,  noted  the  advantages  of

‘Mediation’  as provided in Section 89 of the Code of Civil

Procedure, in the following manner:

15. According to us it would have been more appropriate
for  the  parties  to  atleast  agree to  resort  to  mediation as
provided under Section 89 if CPC and make an endeavour to
find amicable solution of the dispute, agreeable to both the
parties.  One  of  the  aims of  mediation  is  to  find an  early
resolution of the dispute. The sooner dispute is resolved the
better for  all  the parties concerned,  in particular,  and the
society, in general. For parties, dispute not only strains the
relationship  but  also  destroy  it.  And,  so  far  as  society  is
concerned  it  affects  its  peace.  So  what  is  required  is
resolution of dispute at the earliest possible opportunity and
via  such  a  mechanism  where  the  relationship  between
individual goes on in a healthy manner. Warren Burger, once
said: 

“The  obligation  of  the  legal  profession  isto  serve  as
healers of human conflict (we) should provide mechanisms
that can produce an acceptable result in shortest possible
time, with the least possible expense and with a minimum of
stress on the participants. That is what justice is all about.” 

MEDIATION  is  one  such  mechanism  which  has  been
statutorily brought into place in our Justice System. It is
one of the methods of Alternative Dispute Resolution
and resolves the dispute in a way that is private, fast
and  economical.  It  is  a  process  in  which  a  neutral
intervener  assists  two or  more negotiating parties  to
identify  matters  of  concern,  develop  a  better
understanding of their situation, and based upon that
improved understanding, develop mutually acceptable
proposals  to  resolve those concerns.  It  embraces the
philosophy of democratic decision-making [Alfin, et al.,
Mediation  theory  &  Practice,  (2nd  Ed.  2006)  Lexis
Nexis. 

16. Thus,  mediation  being  a  form of  Alternative  Dispute
Resolution  is  a  shift  from adversarial  litigation.  When  the
parties desire an on-going relationship, mediation can build
and improve their  relationships.  To  preserve,  develop  and
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improve communication, build bridges of understanding, find
out  options  for  settlement  for  mutual  gains,  search
unobvious from obvious, dive underneath a problem and dig
out underlying interests  of  the disputing parties,  preserve
and maintain relationships and collaborative problem solving
are some of the fundamental advantages of mediation. Even
in  those  cases  where  relationships  have  turned  bitter,
mediation  has  been  able  to  produce  positive  outcomes,
restoring the peace and amity between the parties. 

17. There is always a difference between winning a case
and  seeking  a  solution.  Via  mediation,  the  parties  will
become  partners  in  the  solution  rather  than  partners  in
problems.  The  beauty  of  settlement  through  mediation  is
that it may bring about a solution which may not only be to
the satisfaction of the parties and, therefore, create a win
win  situation,  the  outcome  which  cannot  be  achieved  by
means  of  judicial  adjudication.  Thus,  life  as  well  as
relationship  goes  on  with  Mediation  for  all  the  parties
concerned and thus resulting into peace and harmony in the
society. While providing satisfaction to the litigants, it also
solves  the  problem  of  delay  in  our  system  and  further
contributes  towards  economic,  commercial  and  financial
growth and development of the country. 

18. This  Bench  is  of  firm opinion  that  mediation  is  new
dimension of access to justice. As it is one of the best forms,
if not the best, of conflict resolution. The concept of Justice
in  mediation  is  advanced  in  the  oeuvres  of  Professors
Stulberg,  Love,  Hyman,  and  Menkel-Meadow  (Self-
Determination Theorists). Their definition of justice is drawn
primarily from the exercise of party self-determination. They
are hopeful  about  the magic that  can occur  when people
open up honestly and empathetically about their needs and
fears  in  uninhibited  private  discussion.  And,  as  thinkers,
these  jurists  are  optimistic  that  the  magnanimity  of  the
human  spirit  can  conquer  structural  imbalances  and
resource constraints. 

Professor  Stulberg,  in  his  masterful  comment  on  the
drafting of the Uniform Model Mediation Act,  Fairness
and Mediation, begins with the understated predicate
that “the meaning of fairness is not exhausted by the
concept  of  legal  justice.”  In  truth,  the  more  pointed
argument advanced in the article is  that legal  norms
often  diverge  quite  dramatically  from  our  notion  of
fairness and the notion of fairness of many disputants.
Legal rules, in Stulberg’s vision, are ill-equipped to do
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justice  because  of  their  rigidity  and  inflexibility.
Professors Lela Love andJonathan M. Hyman argue that
mediation is successful because it provides a model for
future collaboration. The authors state that the process
of mediation entails the lesson that when people are
put together in the same room and made to understand
each  other’s  goals,  they  will  together  reach  a  fair
resolution.  They  cite  Abraham  Lincoln’s  inaugural
address  which  proposed  that  in  a  democracy,  “‘a
patient confidence in the ultimate justice of the people’
to do justice among themselves . . . is a pillar of our
social order.” Professor Carrie Menkel-Meadow presents
a  related  point  of  view  in  making  the  case  that
settlement has a political  and ethical  economy of  its
own and writes: 

“Justice,  it  is  often claimed,  emerges only when
lawyers and their clients argue over its meaning,
and,  in  turn,  some  authoritative  figure  or  body
pronounces  on  its  meaning,  such  as  in  the
canonical cases of the late-twentieth century… For
many years now, I have suggested that there are
other components to the achievement of justice.
Most notably, I refer to the process by which we
seek  justice  (party  participation  and
empowerment,  consensus  rather  than
compromise or command) and the particular types
of  outcomes  that  might  help  to  achieve  it  (not
binary  win-lose  solutions,  but  creative,  pie-
expanding  or  even shared  solutions).”  Justice  in
mediation  also  encompasses  external
developments,  beliefs  about  human  nature  and
legal  regulation.  Various  jurists  are  drawn  to
mediation  in  the  belief  that  litigation  and
adversarial warring are not the only, or the best
ways to approach conflict. And how optimistically
and skeptically mediators assess the capabilities
of  individual  parties  and  institutional  actors  to
construct fair outcomes from the raw material of
human conduct. 

Mediation ensures a just solution acceptable to all
the parties to dispute thereby achieving ‘win-win’
situation. It is only mediation that puts the parties
in control of both their disputes and its resolution.
It  is  mediation  through  which  the  parties  can
communicate  in  a  real  sense  with  each  other,
which  they  have not  been able  to  do  since  the
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dispute started. It is mediation which makes the
process voluntary and does not bind the parties
against  their  wish.  It  is  mediation  that  saves
precious time, energy as well  as cost which can
result  in lesser burden on exchequer when poor
litigants  are  to  be  provided  legal  aid.  It  is
mediation which focuses on long term interest and
helps the parties in creating numerous options for
settlement.  It  is  mediation  that  restores  broken
relationship and focuses on improving the future
not of dissecting past. It is based on an alternative
set  of  values in  which  formalism is  replaced by
informality  of  procedure,  fair  trial  procedures  by
direct  participation  of  parties,  consistent  norm
enforcement  by  norm  creation,  judicial
independence  by  the  involvement  of  trusted
peers,  and  so  on.  This  presents  an  alternative
conceptualization of justice. 

The  High  Court  of  Delhi  in  Dayawati  vs.  Yogest

Kumar  Gosain -  2017  SCC  Online  Del  11032,  having

considered  the  legality  of  referral  of  a  criminal

compoundable case such as one under Section 138 of the

Negotiable Act, to mediation, in the light of the provisions of

the Sections 138, 143 and 147 of the Negotiable Instruments

Act,  1881,  Sections  19,  20  and  21  of  the  Legal  Services

Authority Act, 1987, Section 89, Order X, Rules 1A, 1B and

1C and Order XXIII,  Rule 3 of the Code of Civil  Procedure,

1908, Sections 320, 357, 421, 431 and 477 of the Criminal

Procedure  Code,  1972 and the  Mediation  and Conciliation

Rules, held the said question in the affirmative holding that

it was legal to refer a criminal compoundable case as one
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under  Section  138  of  the  Negotiable  Instruments  Act,  to

mediation. 

The High Court of Judicature for the State of Telangana

and the State of Andhra Pradesh, in exercise of the power

under Article 227 of the Constitution of India, Section 126 of

the Code of Civil Procedure, 1908, Section 477 of the Code of

Criminal Procedure, 1973 framed guidelines for the guidance

of Subordinate Courts and Tribunals for resolution of disputes

through  mediation  known as  Alternate  Dispute  Resolution

and Mediation Rules, 2017.  

THE PROCESS OF MEDIATION

Process and structure of Mediation

1. Mediation is voluntary and is based on the consent of
parties. 

2. Either party is entitled to terminate the process at any
time and withdraw from mediation  without  assigning
any reason.

3. The process is required to be completed in 60 days.

4. The process is confidential.

5. It offers an excellent opportunity for early resolution of
disputes  whereby  substantial  legal  costs,  expenses,
trauma and tensions for both parties is avoided. 

6. The process helps in restoring goodwill, trust and faith
in each other to mutual advantage.

7. The process is non adjudicatory. It is negotiations based
and no Judgement is passed. 

8. The  focus  is  on  finding  a  permanent  solution  rather
than determination of rights.
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9. The process is not constricted by the rigidity of the Law
or the legal system. 

10. The process results in a WIN-WIN situation for both
parties as it  would resolve the disputes in a manner
beneficial  to  both  parties  and  without  apportioning
blame.

11. Solutions  need  not  necessarily  be  restricted  to
those  claimed  in  the  legal  proceedings.  Creative
solutions are possible.

12. A  solution  would  not  be  imposed.  Parties  would
evolve solutions acceptable to both of them.

13. Prominence is accorded to parties. 

14. Counsels  assistance  is  required  and  used  for
ascertaining the applicable Law and its effect upon the
issues in dispute. 

15. In the first instance a joint session would be held.

16. It would be followed by private sessions with each
of the parties and their respective counsel. 

17. The Decree/Order  would  be final  and no Appeal
would be permissible.

GROUND RULES IN MEDIATION

1. Anything to be stated by the parties/counsel will be to
the mediator.

2. No interruptions while one person is speaking.

3. No direct confrontation by one party with the other.

4. No  un-parliamentary  or  abusive  or  objectionable  or
vulgar language to be used.

5. Mobile phones to be switched off.

6. The mediation process is to be respected by all present.

7. If  an  agreement  is  reached,  the  terms  of  such
agreement  are  reduced  in  writing  in  the  form  of  a
prescribed settlement  which  is  signed by  the parties
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and their counsels and thereafter sent to the referral
court which passes a final  Non Appealable Decree in
terms of the settlement. 

8. The  mediator  will  confirm that  the  parties  attending
mediation or authorized to conclude a settlement.

9. If a settlement is not reached the case is sent back to
the referral court for disposal.

10. The mediator  need not  and should  not  sign the
settlement/agreement.

11. After the agreement is signed the mediator should
in  a  closing  statement  thank  the  parties  and  their
counsel for participating in the process and for having
brought  the  mediation  proceeding  to  a  positive
conclusion. Even if a settlement could not be reached
the  mediator  should  thank  the  parties  and  their
counsels  for  their  participation  and  efforts  for
settlement.

CONFIDENTIALITY

1. Confidentiality is central to mediation.

2. Assurance of confidentiality is essential to ensure that
parties communicate fully and openly without fear of
information being disclosed to others.

3. A mediators manner of talking, body language, and eye
contact,  must  be  such  that  would  create  confidence
and  trust  amongst  parties  that  he/she  would
scrupulously maintain confidentiality.

ETHICS

Ethics is a part of the code of conduct applicable to a 

mediator in the process of mediation. It is based upon 

certain values that are intrinsic to mediation. 
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1. Every Act, conduct, dealing of the mediator related
to  or  connected  with  mediation  would  be  FAIR,
UNBIASED, IMPARTIAL AND EQUITABLE.

2. The conduct of the mediator should be above board,
and in conformity with the highest moral standards. 

3. The mediator must maintain confidentiality.

4.  The conduct of the mediator must reflect and be in
conformity  with  the  universally  acceptable  good
practices.

5. The  mediator  should  refrain  from  promises  or
guarantee of results.

6. The  mediator  should  not  conduct  himself  in  a
manner of unbecoming of a mediator.

7. The  mediator  would  withdraw  from  the  mediation
even  if  he  remotely  senses  that  he  cannot  be
impartial. 

8. The mediator will uphold the integrity and fairness of
the mediation process.

9. The mediator shall not compel parties to enter into a
settlement.

10. The mediator will  not render legal advice to any
party even if requested.  

Our country has a huge population of more than one

billion.  In a country of such magnitude of population and

varied cultures and religions, there is bound to be conflict,

between  individuals,  families,  classes,  groups,  religions,

companies, industries, institutions and the people working in

them, and for the society and the country to develop and

prosper,  it  is  but  necessary  that  the  conflicts  should  be
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resolved as soon as possible paving way for peace, which

will be in the best interest of the society and the country.

Peace is, therefore, a sine qua non for development.  As the

job of delivering justice is vested in the Judiciary, it is we,

who man the system,  should  make the system robust  by

adapting to the innovative methods of  alternative dispute

resolutions, for rendering speedy, quality and cost-effective

justice.  

Before,  ending  this  paper,  I  would  like  to  quote

Abraham Lincoln, who said “Discourage litigation. Persuade

your neighbours to compromise wherever you can. Point out

to them how the nominal winner is often a looser – in fee,

expenses and waste of time.”  

I  would  also  like  to  quote  the  father  of  our  Nation,

Mohandas  Karamchand  Gandhi,  who  being  a  lawyer  by

profession,  facilitated  private  compromises  between  the

parties.   He  encouraged  private  compromise,  and

highlighted the importance of  private compromises  in  the

following words:

My joy was boundless.
I had learnt the true practice of law.
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I had learnt to find out the better side of human
nature and to enter men’s hearts.  I realized that the
true function of a lawyer was to unite parties driven

asunder.
The lesson was so indelibly burnt into me that a large

part of my time during the twenty years of my
practice as a lawyer was occupied in bringing about

private compromises of hundreds of cases.
I lost nothing thereby – not even money, certainly not

my soul.

Role of the parties

Advantages Disadvantages
Each party is empowered to
discover  the  truth,  acting
out  of  self-interest  to
present  the  best  case  and
win

Unfavourable evidence may
be omitted, leading to the 
truth not being revealed

Each party is in control of 
their own case, which gives 
individuals access to the 
legal system 

High costs may discourage 
a person from pursuing 
legal action, as cases can 
become a contest over who 
can spend the most money 
and employ the most skilled
lawyer

Basic democratic right to 
defend oneself is upheld

Democratic right to defend 
oneself is diminished if one 
cannot afford legal 
representation

Role of legal representation

Advantages Disadvantages

Lawyers provide expertise 
and knowledge of how to 
present a good case

The outcome may be more 
of a reflection on who has 
the best legal 
representation

Role of the judge

Advantages Disadvantages
Impartial third party 
upholds principles of 

Impartial role sees that a 
judge’s expertise is not fully
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fairness, equality and 
justice

utilised. They cannot use 
their knowledge to help the 
parties

Rules of evidence and procedure
Advantages   Disadvantages

Inadmissible evidence rules
protect  both  parties  as
unreliable  evidence  is  not
heard

 Delays  do  occur  for  a
number  of  reasons.  This
means  that  a  trial  is  not
strictly  “single  and
continuous”  and  problems
can  arise  (for  example,
juries  or  witnesses  may
forget details)

Rules  of  procedure  ensure
continuity  and  therefore
evidence  should  be  easier
to follow

Complex  rules  mean  that
legal  representation  is  all
the more necessary

Standards and burden of proof
Advantages Disadvantages
In  criminal  cases,  the high
standard  of  proof  required
to  find  an  accused  guilty
helps  ensure  certainty  in
the verdict

The prosecution or plaintiff
may  omit  unfavourable
evidence  in  an  attempt  to
win the case
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Introduction

Dispute resolution is an indispensable process for making social life

peaceful. Dispute resolution process tries to resolve and check conflicts,

which enables persons and group to maintain co-operation. It can thus be

alleged that it is the sin qua non of social life and security of the social

order, without which it may be difficult for the individuals to carry on the

life together. 

Alternative  Dispute  Resolution  (ADR)  is  a  term  used  to  describe

several different modes of resolving legal disputes. It is experienced by the

business world as well as common men that it is impracticable for many

individuals  to  file  law  suits  and  get  timely  justice.  The  courts  are

backlogged with dockets resulting in delay of year or more for the parties

to have their cases heard and decided. To solve this problem of delayed

justice  ADR  Mechanism  has  been  developed  in  response  thereof.

Alternative dispute redressal method are being increasingly acknowledged

in field of law and commercial sectors both at National and International

levels. Its diverse methods can helps the parties to resolve their disputes

at their own terms cheaply and expeditiously. 

Alternative dispute redressal techniques are in addition to the Courts

in  character.  Alternative  dispute  redressal  techniques  can  be  used  in

almost all contentious matters, which are capable of being resolved, under

law,  by  agreement  between  the  parties.  Alternative  dispute  redressal

techniques can be employed in several categories of disputes, especially

civil,  commercial,  industrial  and  family  disputes.  Alternative  dispute

redressal  methods  offers  the  best  solution  in  respect  of  commercial

disputes where the economic growth of the Country rests. 

The goal of Alternative dispute redressal is  enshrined in the

Indian Constitution’s preamble itself, which enjoins the state: “to secure to
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all  the  citizens  of  India,  justice  social,  economic  and  political-liberty,

equality and fraternity”

The Law Commission of India has maintained that, the reason judicial

delay  is  not  a  lack  of  clear  procedural  laws,  but  rather  the  imperfect

execution, or even utter nonobservance, thereof. The Law Commission of

India in its 14th Report categorically stated that, the delay results not from

the procedure  laid  down by  the  legislations  but  by  reason of  the  non-

observance of many of its important provisions particularly those intended

to  expedite  the  disposal  of  proceedings.  Given  the  huge  number  of

pending  cases,  the  governance  and  administrative  control  over  judicial

institutions through manual processes has become extremely difficult. In

Brij Mohan Lal vs. Union of India & Other (2002-4-scale-433) the Supreme

Court  made  it  clear  that  this  stage  of  affair  must  be  addressed:  ‘An

independent and efficient judicial system in one of the basic structures of

our  constitution… It  is  our  Constitutional  obligation  to  ensure  that  the

backlog of cases is declared and efforts are made to increase the disposal

of cases.”

Wide range of process are defined as alternative dispute redressal

process  often,  dispute  resolution  process  that  are  alternative  to  the

adjudication  through  Court  proceedings  are  referred  to  as  alternative

dispute resolution methods. These methods usually involve a third party

referred to as neutral, a skilled helper who either assists the parties in a

dispute or conflict  to reach at a decision by agreement or facilitates in

arriving at a solution to the problem between the party to the dispute. 

The  alternative  disputes  resolution  mechanism  by  the  very

methodology used, it  can preserve and enhance personal  and business

relationships that might otherwise be damages by the adversarial process.

It is also flexible because it allows the contestants to choose procedures,
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which fir the nature of the dispute and the business context in which it

occurs.

The term “Alternative Disputes Resolution” takes in its fold, various

modes of  settlement including,  Lok Adalats,  arbitration,  conciliation and

Mediation. This technique of Alternative Disputes Resolution has been used

by many countries for effective  resolution. The most common types of

Alternative Disputes Resolution is Mediation. In, fact mediation had been

described by some as the most Appropriate Dispute Resolution method.

Mediation as a tool for dispute resolution is not a new concept. To put it in

simple terms, mediation is an amicable settlement of  disputes with the

involvement of a neutral third party who acts as a facilitator and is called a

“Mediator”.

ADR is usually less formal, less expensive and less time consuming

than  regular  trial.   ADR  can  also  give  people  more  opportunity  to

determine when and how their dispute will be resolved.

DIFFERENT TYPES OF ALTERNATIVE DISPUTE RESOLUTIONS:-

The  most  common  types  of  ADR  for  civil  cases  are  Arbitration,

Conciliation,  Mediation,  Judicial  Settlement  and  LokAdalat.  In  India,  the

Parliament has amended the Civil Procedure Code by inserting Section 89

as well as Order 10 Rule 1-A to 1-C.  Section 89 of the Civil Procedure Code

provides for the settlement of disputes outside the Court.  It is based on

the recommendations made by the Law Commission of India and Malimath

Committee.  It  was suggested by the Law Commission of  India that  the

Court may require attendance of any party to the suit or proceedings to

appear  in  person with  a  view to  arriving at  an  amicable  settlement  of

dispute between the parties and make an attempts to settle the dispute

between  the  parties  amicable.   Malimath  Committee  recommended  to

make  it  obligatory  for  the  Court  to  refer  the  dispute,  after  issues  are

framed, for settlement either by way of Arbitration, Conciliation, Mediation,
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Judicial Settlement through Lok Adalat.  It is only when the parties fail to

get their disputes settled through any of the alternate disputes resolution

method that  the suit  could  proceed further.  In  view of  the above,  new

Section 89 has been inserted in the Code in order to provide for alternative

dispute resolution. 

It is worthwhile to refer Section 89 of the Civil Procedure Code, which

runs as follows:-

Sec.  89.  Settlement  of  disputes  outside  the  court:- (1)  Where  it

appears to the Court that there exist elements of a settlement which may

be  acceptable  to  the  parties,  the  Court  shall  formulate  the  terms  of

settlement and give them to the parties for their observations and after

receiving the observation of the parties, the Court may reformulate the

terms of  a possible settlement and refer the same for – 

(a) arbitration:

(b) conciliation;

(c) judicial settlement including settlement through Lok Adalat; or 

(d) mediation. 

(2) where a dispute has been referred – 

(a)  for  arbitration  or  conciliation,  the  provisions  of  the  Arbitration  and

Conciliation Act, 1996 (26 of 1996) shall apply as if the proceedings for

arbitration or conciliation were referred for settlement under the provision

of that Act:

(b)  to  Lok  Adalat,  the  Court  shall  refer  the  same to  the  Lok  Adalat  in

accordance with the provisions of sub-section (1) of section 20 of the Legal

Services Authority Act, 1987 (39 of 1987) and all other provisions of that

Act shall apply in respect of the dispute so referred to the Lok Adalat:
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(c)  for  judicial  settlement,  the Court  shall  refer  the same to  a  suitable

institution or person and such institution or person shall be deemed to be a

Lok Adalat and all the provisions of the Legal Services Authority Act, 1987

(39 of 1987) shall apply as if the dispute were referred to a Lok Adalat

under the provisions of that Act:

(d) for mediation, the Court shall effect a compromise between the parties

and shall follow such procedure as may be prescribed.”

On perusal of the aforesaid provisions of Section 89, it transpires that

it refers to types of ADR procedures, made up of one adjudicatory process

i.e. arbitration and for negotiatory i.e. non adjudicatory processes such as

Conciliation,  Mediation,  Judicial  Settlement  and  Lok  Adalat.  The  object

behind  Section  89  is  laudable  and  sound.  Resort  to  ADR  process  is

necessary to give speedy and effective relief to the litigants and to reduce

the pendency in and burden upon the Courts.

Of course, Section 89 has to be read with Rule 1-A of Order 10, which

runs as follows:-

Order 10 Rule 1-A. Direction of the Court to opt for any one mode of

alternative dispute resolution:- After recording the admissions and denials,

the Court  shall  direct  the parties to the suit  to opt either mode of the

settlement outside the Court as specified in sub-section (1) of section 89.

On the option of the parties, the Court shall fix the date of appearance

before such forum or authority as may be opted by the parties.

Order  10  Rule  1-B.  Appearance  before  the  conciliatory  forum  or

authority:- Where a suit is referred under rule 1A, the parties shall appear

before such forum or authority for conciliation of the suit. 

Order 10 Rule 1-C. Appearance before the Court consequent to the

failure of efforts of conciliation:- Where a suit is refereed under rule 1A and

the presiding officer of conciliation forum or authority is satisfied that it
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would not be proper in the interest of justice to proceed with the matter

further, then, it shall refer the matter again to the Court and direct the

parties to appear before the Court on the date fixed by it.

On joint reading of Section 89 read with Rule 1-A of Order of Civil

Procedure Code, it transpires that the Court to direct the parties to opt for

any of the five modes of the Alternative Dispute Resolution and on their

option refer the matter. 

Thus,  the  five  different  methods  of  ADR  can  be  summarized  as

follows:-

1. Arbitration

2. Conciliation

3. Mediation

4. Judicial Settlement &

5. LokAdalat

1.ARBITRATION:

Arbitration,  a  form  of  alternative  dispute  resolution  (ADR),  is  a

technique  for  the  resolution  of  disputes  outside  the  courts,  where  the

parties to a dispute refer it to one or more persons – arbitrators, by whose

decision they agree to be bound. It is a resolution technique in which a

third party reviews the evidence in the case and imposes a decision that is

legally binding for both sides and enforceable.  There are limited rights of

review and appeal of Arbitration awards. Arbitration is not the same as

judicial proceedings and Mediation.

Arbitration  cab  be  either  voluntary  or  mandatory.  Of  course,

mandatory Arbitration can only come from statute or from a contract that

is voluntarily entered into, where the parties agree to hold all existing or

future  disputes  to  arbitration,  without  necessarily  knowing,  specifically,

what disputes will ever occur. 
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The advantages of Arbitration can be summarized as follows:-

a) It is often faster than litigation in Court.

b) It can be cheaper and more flexible for businesses. 

c) Arbitral proceedings and an arbitral award are generally non public, and

can be made confidential. 

d)  In  arbitral  proceedings  the  language  of  arbitration  may  be  chosen,

whereas  in  judicial  proceedings  the  official  language  of  the  competent

Court will be automatically applied. 

e) There are very limited avenues for appeal of an arbitral award.

 f) When the subject matter of the dispute is highly technical, arbitrators

with an appropriate degree of expertise can be appointed as one cannot

choose judge in litigation. 

However,  there  are  some disadvantages  of  the  Arbitration,  which

may be summarized as follows:-

a) Arbitrator may be subject to pressures from the powerful parties.

b) If the Arbitration is mandatory and binding, the parties waive their rights

to access the Courts. 

c) In some arbitration agreements, the parties are required to pay for the

arbitrators,  which  add  an additional  cost,  especially  in  small  consumer

disputes. 

d)  There  are  very  limited  avenues  for  appeal,  which  means  that  an

erroneous decision cannot be easily overturned. 

e)  Although  usually  though  to  be  speedier,  when  there  are  multiple

arbitrators on the penal, juggling their schedules for hearing dates in long

cases can lead to delays. 
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f)  Arbitration  awards  themselves  are  not  directly  enforceable.  A  party

seeking to enforce arbitration award must resort to judicial remedies. 

In view of provisions of Section 89 of the Civil Procedure Code, if the

matter is referred to the Arbitration then the provisions of the Arbitration

and Conciliation Act, 1996 will govern the case. 

2.CONCILIATION:

Conciliation is an alternative dispute resolution process whereby the

parties  to  a  dispute  use  a  conciliator,  who  meets  with  the  parties

separately in order to resolve their differences. They do this by lowering

tensions,  improving  communications,  interpreting  issues,  providing

technical  assistance,  exploring  potential  solutions  and  bring  about  a

negotiated settlement. It differs from Arbitration in that. 

Conciliation is a voluntary proceeding, where the parties involved are

free  to  agree and attempt to  resolve  their  dispute  by  conciliation.  The

process  is  flexible,  allowing  parties  to  define  the  time,  structure  and

content  of  the  conciliation  proceedings.  These  proceedings  are  rarely

public.  They are interest-based, as the conciliator will when proposing a

settlement, not only take into account the parties’ legal positions, but also

their  commercial,  financial  and/or  personal  interests.  The  terms

conciliation  and  mediation  are  interchangeable  in  the  Indian  context.

Conciliation is a voluntary process whereby the conciliator, a trained and

qualified  neutral,  facilitates  negotiations  between  disputing  parties  and

assists them in understanding their conflicts at issue and their interest in

order to arrive at a mutually acceptable agreement. Conciliation involves

discussions among the parties and the conciliator with an aim to explore

sustainable  and  equitable  resolutions  by  targeting  the  existent  issues

involved  in  the  dispute  and  creating  options  for  a  settlement  that  are

acceptable to all parties. The conciliator does not decide for the parties,

but strives to support them in generating options in order to find a solution
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that it compatible to both parties. The process is risk free and not binding

on the parties till they arrive at and sign the agreement. Once a solution is

reached between the disputing parties before a conciliator, the agreement

had and effect of an arbitration award and is legally tenable in any court in

the country.

Most  commercial  disputes,  in  which  it  is  not  essential  that  there

should  be  a  binding  and  enforceable  decision,  are  amenable  to

conciliation. Conciliation may be particularly suitable where the parties in

dispute wish to safeguard and maintain their commercial relationships.

The following types of disputes are usually conducive for conciliation:

* commercial,

* financial

* family,

* real estate

*employment, intellectual property,

* insolvency,

* insurance

* service

* partnerships,

* environmental and product liability,

*  Apart  from commercial  transactions,  the mechanism of  Conciliation is

also adopted for settling various types of disputes such as labour disputes,

service matters, antitrust matters, consumer protection, taxation, excise

etc.

Conciliation proceedings:

Either party to the dispute can commence the conciliation process.

When  one  party  invites  the  other  party  for  resolution  of  their  dispute

through conciliation, the conciliation proceedings are said to have been
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initiated.   When  the  other  party  accepts  the  invitation,  there  are  no

conciliation proceedings for the resolution of that dispute.  Generally, only

one conciliator is  appointed to resolve the dispute between the parties.

The parties  can appoint  the sole  conciliator  by mutual  consent.   If  the

parties fail to arrive at a mutual agreement, they can enlist the support of

any  international  or  national  institution  for  the  appointment  of  a

conciliator. There is no bar to the appointment of two or more conciliators.

In conciliation proceedings with three conciliators, each party appoints one

conciliator.  The third conciliator  is  appointed by the parties by  mutual

consent.  Unlike  arbitration where  the third  arbitrator  is  called  Presiding

Arbitrator, the third conciliator is supposed to be impartial and conduct the

conciliation  proceedings  in  an  impartial  manner.   He  is  guided  by  the

principles of objectivity, fairness and justice, and by the usage of the trade

concerned and the circumstances surrounding the dispute, including any

previous  business  practices  between  the  parties.  The  conciliator  is  not

bound by the rules of procedure and evidence. The conciliator does not

give any award or order. He tries to bring an acceptable agreement as to

the dispute between  the parties by mutual consent. The agreement so

arrived at is signed by the parties and authenticated by the conciliator. In

some legal  systems,  the agreement so arrived at between the parties

resolving their disputes has been given the status of an arbitral award.  If

no consensus could be arrived at between the parties and the conciliation

proceedings fail, the parties can resort to arbitration.

A  conciliator  is  not  expected  to  act,  after  the  conciliation

proceedings are over, as an arbitrator unless the parties expressly agree

that  the  conciliator  can  act  as  arbitrator.  Similarly,  the  conciliation

proceedings are confidential in nature.  Rules of Conciliation of most of the

international  institutions  provide  that  the  parties  shall  not  rely  on  or

introduce  as  evidence  in  arbitral  or  judicial  proceedings,  (a)  the  views
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expressed  or  suggestions  made  for  a  possible  settlement  during  the

conciliation  proceedings;  (b)  admissions  made by any party  during  the

course  of  the  conciliation  proceedings;  (c)  proposals  made  by  the

conciliator for the consideration of the parties; (d) the fact that any party

had indicated its willingness to accept a proposal for settlement made by

the conciliator; and that the conciliator shall not be produced or presented

as a witness in any such arbitral or judicial proceedings.

Conciliation has received statutory recognition as it has been

proved  useful  that  before  referring  the  dispute  to  the  civil  court  or

industrial court or family court etc, efforts to concile between the parties

should be made.

3. MEDIATION:

Now,  worldwide  mediation  settlement  is  a  voluntary  and

informal process of resolution of disputes. It is a simple, voluntary, party

centered and structured negotiation process, where a neutral third party

assists the parties in amicably resolving their disputes by using specified

communication and negotiation techniques. Mediation is a process where

it  is  controlled by the parties  themselves.  The mediator  only  acts as a

facilitator in helping the parties to reach a negotiated settlement of their

dispute. The mediator makes no decisions and does not impose his view of

what a fair settlement should be.

In the mediation process, each side meets with a experiences

neutral  mediator.   The  session  begins  with  each  side  describing  the

problem and the resolution they desire from their point of view. Once each

sides respective positions are aired, the mediator then separates them into

private rooms, beginning a process of  “Caucus Meeting” and thereafter

“Joint meetings with the parties”.  The end product is  the agreement of

both the sides. The mediator has no power to dictate his decision over the

party. There is a win-win situation in the mediation.
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The chief advantages of the mediation are :-

1. The agreement which is that of the parties themselves;

2. The dispute is quickly without great stress and expenditure;

3. The relationship between the parties are preserved; and

4. The confidentiality is maintained.

4. JUDICIAL SETTLEMENT :

Section  89  of  the  Civil  Procedure  Code  also  refers  to  the

Judicial Settlement as one of the mode of alternative dispute resolution. Of

course,  there  are no specified rules  farmed so far  for  such settlement.

However, the term Judicial Settlement is defined in Section 89 of the code.

Of  course,  it  has  been  provided  therein  that  when  there  is  a  Judicial

Settlement the provisions of the Legal Services Authorities Act, 1987 will

apply. It means that in a Judicial Settlement the concerned judge tries to

settle  the  dispute  between  the  parties  amicably.  If  at  the  instance  of

judiciary any amicable settlement is resorted to and arrived at in the given

case  then  such  settlement  will  be  deemed  to  be  decree  within  the

mediation of Legal Service Authorities Act, 1987. Section 22 of the Legal

Services Authorities Act, 1987 provides that every award of the Lok Adalat

shall be deemed to be a decree of the Civil Court.

5.LOK ADALAT :

The concept that is gaining popularity is that of Lok Adalat or

people’s courts as established by the government to settle dispute through

conciliation  and  compromise.  It  is  a  judicial  institution  and  a  dispute

settlement agency developed by the people themselves for social justice

based  on  settlement  or  compromise  reached  through  systematic

negotiations. The first Lok Adalat was held in Una aim the Junagadh district

of Gujarat state as far back as 1982 Lok Adalat accept even cases pending

in the regular courts within their jurisdiction.
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Section 89 of the Civil Procedure Code also provides as to referring

the pending Civil disputes to the Lok Adalat. When the matter is referred to

the Lok Adalat then the provisions of the Legal Services Authorities Act.,

1987 will apply.  So far as the holding of Lok Adalat is concerned. Section

19 of the Legal Services Authorities Act, 1987 provide as under :-

Section  19  Organization  of  Lok  Adalats:-  (1)  Every  State

Authority  or  District  Authority  or  the  Supreme  Court  Legal  Services

Committee or every High Court Legal Services Committee or, as the case

may  be,  Taluka  Legal  Services  Committee  may organize  LokAdalats  as

such intervals and places and for exercising such jurisdiction and for such

areas it thinks fit.

Provided  that  the  Lok  Adalat  shall  have  no  jurisdiction   in

respect of any case or  matter relating to an offence not compoundable

under any law.

The Lok Adalat is presided over by a sitting or retired judicial

officer as the chairman, with two other members, usually a lawyer and a

social worker.  There is no court fee, thus making it available to those who

are the financially vulnerable section of society. In case the fee is already

paid, the4 same is refunded if the dispute is settled at the Lok Adalat. The

Lok Adalat are not as strictly bound by rules of procedure like ordinary

courts  and  thus  the  process  is  more  easily  understood  even  by  the

uneducated or less educated. The parties to a dispute can interact directly

with the presiding officer, which is not possible in the case of normal court

proceedings.

Section 21 Award of  Lok  Adalat: (1)  Every  award  of  the  Lok

Adalat shall be deemed to be a decree of a civil court or as the case may

be, an order of any other court and where a compromise or settlement has

been arrived at, by a Lok  Adalat in a case referred to it under subsection

(1) of Section 20, the court fee, the court-fee paid in such case shall be
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refunded  in  the  manner  provided  under  the  court  fees  Act,  1870(7  of

1870).

(2) Every award made by a Lok Adalat shall be  final and binding on all

the parties to the dispute,  and no appeal shall lie to any court against the

award.

In view of the aforesaid provisions of the Legal Services Authorities

Act, 1987 if any matter is referred to the Lok Adalat and the members of

the Lok Adalat will try to settle the dispute between the parties amicably. If

the dispute is resolved then the same will be referred to the concerned

court, which will pass necessary decree therein. The decree passed therein

will be final and binding to the parties and no appeal will lie against that

decree.

On the flip side, the main condition of the Lok Adalat is that

both parties in dispute have to be agreeable to a settlement. Also,  the

decision of the Lok Adalat is binding on the parties to the dispute and its

order is capable of execution through legal process. No appeal lies against

the  order  of  finality  attached  to  such  a  determination  is  sometimes  a

retarding  factor  for  however  be  passed  by  the  Lok  Adalat,  only  after

obtaining  the  assent  of  all  the  parties  to  dispute  at  certain  situations,

permanent LokAdalat can binding. From that, no appeal is possible.

This  is  not  to  the  say  that  Lok  Adalat  don’t  have  many

advantages.  Lok Adalat  are especially  effective  in  settlement of  money

claims. Disputes like partition suits, damages and even matrimonial cases

can also be easily settled before a Lok Adalat as the scope for compromise

is higher in these cases.  Lok Adalat is a definite boon to the litigant public.

Where  they  can  get  their  disputes  settled  fast  and  free  of  cost.  The

appearance of lawyers on behalf of the parties, at the Lok Adalats are not

barred.



17

Lok  Adalat  are  not  necessarily  alternatives  to  the  existing

courts but rather only supplementary to them. They are essentially win-win

systems, an alternative to ‘Judicial  Justice’,  where all  the parties to the

dispute have something to gain.

There are certain hybrids of Alternative Dispute Resolution that

also deserve a mention. These processes have evolved in combination of

various  Alternative  Dispute  Resolution  mechanisms  with  the  ultimate

objective  of  achieving a  voluntary  settlement.  The purpose of  many of

these hybrids is that the principle objective of achieving a settlement is

kept  in  mind and all  permutations  and combinations  should  be utilized

towards that objective to reduce the burden of the adjudicatory process in

courts.  The different  Alternative  Dispute Resolution  processes and their

hybrids have found solutions to different nature of disputes and thus the

knowledge of these processes can be a significant aid.
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Comparison Between Judicial Process And Various Adr Processes 

JUDICIAL PROCESS ARBITRATION MDIATION
Judicial process is an 
adjudicatory process 
where a third party 
(judge/other authority) 
decides the outcome.

Arbitration  is  a  quasi-
juridical  adjudicatory
process  where  the
arbitrator)  (s)  appointed
by  the  Court  or  by  the
parties  decide  the
dispute  between  the
parties.

Mediation is a negotiation
process  and  not  an
adjudicatory process. The
mediator  facilitates  the
process.  Parties
participate directly in the
resolution of their dispute
and decide  the  terms of
settlement.

Procedure and decision 
are governed, restricted, 
and controlled by the 
provisions of the relevant 
statutes.

Procedure  and  decision
are  governed,  restricted
and  controlled  by  the
provisions  of  the
Arbitration & Conciliation
Act, 1996

Procedure and settlement
are  not  controlled,
governed or restricted by
statutory  provisions
thereby allowing freedom
and flexibility.

The decision is binding on
the parties

The  award  in  nature  as
focus is on determination
of rights and liabilities of
parties

Collaborative in nature as
focus  is  on  the  present
and  the  future  and
resolution  of  disputes  is
by  mutual  agreement  of
parties  irrespective  of
rights and liabilities.

Personal appearance or 
active participation of 
parties is not always 
required.

Personal  appearance  of
active  participation  of
parties  is  not  always
required.

Personal appearance and
active participation of the
parties are required.

A formal proceeding held 
in public and follows 
strict procedural stages.

A formal proceeding held
in private following strict
procedure stages

A no-judicial and informal
proceeding  held  in
private  with  flexible
procedural stages.

Decision is appealable Awards  is  subject  to
challenge  on  specified
grounds

Decree/Order in terms of
the  settlement  is  final
and is not appelable

No opportunity for parties
to communicate directly 
with each other.

No opportunity for parties
to  compromise  directly
with each other.

Decree/Order is  terms of
the  settlement  is  final
and is not applicable.

Involves payment of 
court fees

Does  not  involve
payment of court fees

In case of settlement, in a
court  annexed mediation
the court fee already paid
is  refundable  as  for  the
Rules
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MEDIATION CONCIALATION LOK-ADLAT
Mediation is a non 
adjudicatory process

Conciliation  is  a  non
adjudicatory process

Lok  Adalat  is  non-
adjudicatory  if  it  is
established under Section
19 of  the Legal  Services
Authority  Act  1987  .Lok
Adalat is conciliatory and
adjudicatory  if  it  is
established under Section
22B of the Legal Services
Authorities act, 1987

Voluntary process. Voluntary process Voluntary process
Mediator is a neutral third
party

Conciliator  is  a  neutral
third party

Presiding  officer  is  a
neutral third party

Service of lawyer is 
available

Service  of  lawyer  is
available

Service  of  lawyer  is
available

Mediation is party 
centred negotiation

Conciliation  is  party
centred negotiation

In  Lok  Adalat,  the  scope
of negotiation is limited.

The function of the 
Mediator is mainly 
facilitative

The  function  of  the
conciliator is more active
than  the  facilitative
function of the mediator

`The  function  of  the
Presiding  officer  is
persuasive

The consent of the 
parties is not mandatory 
for referring a case to 
mediation

The  consent  of  the
parties  is  mandatory  for
referring  a  case  to
mediation

The  consent  of  the
parties  is  not  mandatory
for referring a case to Lok
Adalat

The referral court applies 
the principles of Order 
XXIII Rule 3, CPC for 
passing decree/order in 
terms  of the agreement

In  conciliation,  the
agreement is enforceable
as  it  is  a  decree  of  the
court as per Section 74 of
the  Arbitration  and
Conciliation Act, 1996

The award of Lok Adalatis
deemed to be a decree of
the  Civil  Court  and  is
executable as per Section
21 of  the Legal  Services
Authorities Act,1987.

Not appealable Decree/order  not
applicable

Award not applicable

The focus in mediation is 
on the present and the 
future.

The  focus  is  conciliation
is on the present and the
future.

The focus in Lok Adalat is
on  the  past  and  the
present

Mediation is a structured 
process having different 
stages

Conciliation  also  is  a
structured process having
different stages

The process of Lok Adalat
involved  only  discussion
and persuasion

In mediation, parties are 
actively and directly 
involved

In conciliation, parties are
actively  and  directly
involved

In  Lok  Adalt,  parties  are
not  actively  and  directly
involved so much.

Confidentiality is the 
essence of mediation

Confidentially  is  the
essence of conciliation

Confidentially  is  not
observed in Lok Adalat



PAPER ON COMPRASION BETWEEN JUDICAL PROCESS AND VARIOUS
ADR PROCESSES AND PROCESS OF MEDIATION

1. The basic motto and fundamental aim of the judicial process, various ADR

processes and process of Mediation is to resolve the conflicts and disputes between

the parties and put an end to the disputes or litigation and dispensation of justice.

However,  the procedure adopted, manner of  participation of  parties to the dispute,

nature of outcome of the process, right of the parties to prefer an appeal against the

order/judgment etc differentiate one process from another. Therefore, in order to make

a comparison among the three processes, it is appropriate and desirable to know the

nature and scope of each process and the procedure adopted as well as prose and

cons of each concept.

JUDICIAL PROCESS : 

2. Judicial  process  is  an  adjudicatory  process  where  the  judges

adjudicate the issues involved in the litigation and decides the outcome. The

judicial process takes place in an atmosphere of contest and of confrontation,

and the aim of the judicial process is to bring an end to the litigation through

process of adjudication. In the judicial process, the procedure is rigid and the

judge/presiding  officer  of  the  court  is  not  proactive  in  adjudication  of  the

litigation. In view of contest between the parties, one of the parties would win the

litigation and other would certainly fail. The direct participation of the parties to

the dispute in adjudication process is less and their respective counsels present

the case before  the court.  The strict  adherence to the provisions of  various

statues and rules of practice is one of the vital characteristics of judicial process.

The outcome of the judicial process is subject to appeals/revisions subject to

certain limitations. 

ALTERNATIVE DISPUTE RESOLUTION :

3. The  concept  of  Alliterative  Dispute  Resolution  though  cannot  be  a

substitute to conventional method of judicial process but in certain kinds of disputes,

the ADR techniques showed desired and tremendous results.  Because,  Alternative

Dispute Resolution (ADR) mechanism resolves conflicts in peaceful manner and the

outcome is acceptable to both the parties and in addition to the same, it resolves the

disputes in a cost effective manner and in short period, it gained its own importance

and plays a significant role in dispute settlement processes.  ADR provides various

modes of settlement viz., arbitration, conciliation, mediation, and Lok Adalat. However,

a certain nature of disputes are suitable to invoke ADR processes.
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4. In Afcons Infrastructure Ltd. and Anr. V. Cherian Varkey Construction

Co.  Pvt.  Ltd.  and  Ors., the  Hononourable  Supreme  Court  laid  down  guidelines

pertaining to the kind of cases that would be suitable for ADR and those not. It ruled

that the following nature of cases would be considered unsuitable for ADR-

1. Representative suits under Order 1 Rule 8 CPC which involve public interest or

interest of numerous persons who are not parties before the court. 

2. Disputes relating to election to public offices. 

3. Cases involving grant of authority by the court after enquiry, as for example,

suits for grant of probate or letters of administration. 

4. Cases  involving  serious  and  specific  allegations  of  fraud,  fabrication  of

documents, forgery, impersonation, coercion etc. 

5. Cases requiring protection of  courts,  as  for  example,  claims against  minors,

deities  and  mentally  challenged  and  suits  for  declaration  of  title  against

government. 

6. Cases involving prosecution for criminal offences. 

All  other civil  suits and cases were to be considered suitable for ADR,

such as-

1. The cases relating to trade, commerce and contracts,

2. The  cases  arising  from strained  relationship  viz.,  matrimonial  issues,  
maintenance, custody of children, partition of properties, 

3. The disputes between neighbours (relating to encroachments, nuisance 
etc., 

4. The disputes between employers and employees, and disputes among  
members of societies/associations/Apartment owners Associations, 

5. The claims for compensation in motor accidents/other accidents,

6. The  disputes  where  a  trader/supplier/manufacturer/service  provider  is  
keen to maintain his business/professional reputation and credibility or  
product popularity.
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A few important legal provisions and enactments that deal with ADR 

5. Section 89 of the Civil Procedure Code, 1908 envisages that if it appears

to court there exist elements of settlement outside the court then court formulates the

terms  of  the  possible  settlement  and  refer  the  same  for  Arbitration,  Conciliation,

Mediation or Lok Adalat. The Code of Civil Procedure, 1908 has laid down that courts

should encourage the parties to go in for ADR. Under the First Schedule, Order XXXII

A, Rule 3 casts upon the courts a duty that it shall make an endeavor to assist the

parties in the first instance, in arriving at a settlement in respect of the subject matter

of  the  suit.  The  provisions  of  Code  of  Civil  Procedure  are  supplemented  to  the

provisions  of  the Arbitration  Act  of  1899. The complete  enactment  that  deals  with

Alternative  Dispute Resolution is  Arbitration  and Conciliation Act,  1996.  The Legal

Services Authority Act, 1987 deals with settlement of cases referred to the Lok Adalat.

Various modes of Alternative Dispute Resolution

1. Arbitration :

(i) The per-requisite to invoke the process of  Arbitration is a valid arbitration

agreement prior to the emergence of dispute and the Process of Arbitration

cannot exist without valid arbitration agreement. Section 8 of Arbitration and

Conciliation  Act  and sec.89  C.P.C stands  on  different  footing  and sec.89

C.P.C is applicable even there is no arbitration agreement to refer the dispute

to an arbitrator as laid down in the reported case of Honourable Apex Court

reported AIR 2003 SC 2252.  In the Arbitration process, the parties refer their

dispute to one or more persons called arbitrators who decides the dispute

and pass an Award, and the Award is bound on the parties to the dispute.

The object of Arbitration is to arrive at fair settlement of dispute outside of

court without much expense and in short span of time.

(ii)  The arbitration clause explains the course of actions, language, number of

arbitrators, seat or legal place of the arbitration etc. Its primary purpose is to

encourage  arbitration  as  a  cost-effective  and  quick  mechanism  for  the

settlement  of  commercial  disputes.  There  are  four  requirements  of  the

concept of arbitration: an arbitration agreement; a dispute of defined legal

relationship, whether contractual or not; a reference to a third party for its

determination; and an award by the third party. The essence lies in the point

that it  is  a forum chosen by the parties with an intention that  it  must  act

judicially  after  taking  into  account  relevant  evidence  before  it  and  the

submission of the parties. 
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Types of arbitration:

1. Ad Hoc Arbitration

2.Institutional Arbitration

3. Statutory Arbitration

4. Fast track arbitration 

Stages in Arbitration:

1. Selection of arbitrators.

2.Presentation of statement of claim.

3.  Presentation of Answer of the opposite party.

4. Enquiry.

5. Passing of Award.

2. Meditation:

6. Mediation is an Alternative Dispute resolution and it aims to assist two or

more  disputants  to  reach  a  fair  and  agreeable  settlement/agreement  through

application of appropriate communication and negotiation techniques. In the process

of  Mediation, a third party acts as a mediator  and he facilitates the parties to the

dispute to participate in free atmosphere and assist them to reach fair settlement of

their  dispute.  The mediator,  in contrast  to the arbitrator or judge, has no power to

decide the outcome on disputing parties. Despite the lack of ‘teeth’ in the mediation

process,  the  involvement  of  a  mediator  alters  the  dynamics  of  negotiations.  The

concept of mediation is not foreign to Indian legal system, as there existed, different

aspects of mediation. The Village Panchayats and the Nyaya Panchayats are good

examples. The process of mediation works in various stages. These are :

1. Opening statement 

2. Joint session 

3. Separate session and, 

4. Closing  

7. Mediation is a better and more lucrative alternative to the court system as

it gives the parties control over the scope of the mediation in terms of the issues

discussed, and its outcome, with regard to the terms of the settlement and to settle

or not. It also allows the parties to satisfy their long-term and underlying interests

at  each  stage  and  it  leads  the  parties  themselves  agree  to  the  terms  of  the

settlement.  Mediation  takes  less  time  to  resolve  disputes  than  standard  legal

channels. If a settlement is reached, the parties also save money on their hourly

costs and no further litigation. Court fees are also refunded. 
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3. Conciliation:

8. Conciliation is a form of arbitration but it is less formal in nature. It is the

process where the parties to the dispute use conciliator who meets the parties in an

attempt to help them to settle their differences to settle their dispute and works to bring

a negotiated settlement between the disputants. The prior agreement does not require

and one party cannot force the other party who does not intend to go for conciliation. It

is evident from Section 62 of The Arbitration and Conciliation Act, 1996 three steps are

required to invoke the conciliation viz. 1) The party who desirous to initiate conciliation

shall send to the other party a written invitation to conciliate and briefly identifying the

subject of the dispute. 2) If the other party accepts to the said invitation to conciliation

through written acceptance, then Conciliation proceedings commences, and 3) If the

other party rejects the invitation, there will be no conciliation proceedings. 

4. Lok Adalat:

9. The Legal Services Authorities Act, 1987 was brought into force on 19

November  1995.  The  object  of  the  Act  was  to  provide  free  and  competent  legal

services to the weaker sections to ensure the opportunities to secure justice.  The

concept  of  legal  services which includes Lok Adalat  is a revolutionary evolution of

resolution of disputes. Under The Legal Services Authorities Act, 1987, a settlement

arrived at in the Lok Adalats has been given the force of a civil court decree which can

be executed through Court as if it is passed by it. Sections 19, 20, 21 and 22 of the Act

deal with Lok Adalat. Section 20 provides for different situations where cases can be

referred for consideration of Lok Adalat.

10. Honorable Delhi High court has given a landmark decision highlighting the

significance of Lok Adalat movement in the case of Abdul Hasan and National Legal

Services Authority v.  Delhi  Vidyut Board and Other. The honorable High Court

passed the order giving directions for setting up of permanent Lok Adalats. There is no

court fees and as rigid procedure is not followed, it  makes the process fast. If any

matter pending in court referred to the Lok Adalat and is settled subsequently,  the

court fee originally paid in the court is also refunded back to the parties.

11. From the above discussion, one can cull out the differences among the

various  process  of  adjudication  and  settlement  of  disputes  and  the  same can  be

summarized as under. 

6



1. Freedom to choose Forum:

In  judicial  process the individuals have no option to choose the forum

except to choose the forum as per the provisions of civil and criminal procedure code.

Whereas in arbitration, the parties to the agreement can choose an arbitrator as per

their will  and wish. Even in mediation the mediator can be choosen but where the

court  refers  the  matter  to  mediation  there  is  no  such  choice  to  the  parties.  In

Conciliation, the conciliator can be chosen with mutual agreement. Even in Lok Adalat

also,  the parties have no option to choose the Lok Adalat Bench. 

2. Right of invokation of process:

It is the fundamental right of the parties to raise their greviance before the

court of law but to invoke process of arbitration there must be some arbitration clause

in  the  agreement.  In  mediation  and conciliation,  though there  is  no  need of  such

arbitration  clause but  both  parties  must  agree  for  the  said  process.  To  refer   the

pending matter before court to Lok Adalat, the consent of both parties is not a pre-

requisite. The consent of the parties is not mandatory in the mediation process but

mandatory in Conciliation Process.

3. Nature of Forum:

Judicial process is an adjudicatory process whereas arbitration is a quasi

judicial  process.  The  mediation  is  a  negotiation  process  but  not  an  adjudicatory

process.  Lok-Adalat  is  also  not  an  adjudicatory  process.  If  the  Lok  Adalat  is

established under  section  22B Legal  Services  Authorities  Act,  the  process  of  Lok

Adalat is both conciliatory and adjudicatory.

4. Place :

The judicial process is conducted in open courts whereas the arbitration

and meditation can be done in private. The conciliation can also be conducted at the

place of choice of the parties to the dispute. Lok-Adalats are conducted in open and

accessable to the public.
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5. Proceedure Adopted :

The procedure and decisions are governed and restricted and controlled

by the provisions of relevant Statues. In arbitration and conciliation, the provisions of

arbitration  and  conciliation  Act  1996  are  followed.  Whereas  in  mediation  there  is

absolute freedom to the parties to express their opinion and present their case and the

same are not controlled governed or restricted by statues but the settlement must be a

legal one. In Lok Adalat, the Bench is governed by the Legal Services Authority Act

besides relevant Statutues.  

6. Binding nature:

The decision of the court binds both parties to the proceedings and the

award of an arbitrator also binds the parties. Whereas the binding settlement is arrived

when both parties reached an acceptable agreement. 

7. Finality of order/settlement

The decision in judicial process is appelable and the award is subject to

challenges on specified grounds. Whereas, an order in terms of settlement is final and

is not appealable.

8. Court fee:

In  judcidal  process court  fee is to be paid whereas in arbitration such

payment of court fee does not arise. In mediation, there is no involvement of payment

of court fee and if the matter is settled in a court anexed to the mediation, the court fee

paid is refundable as per law.

9. Confidentiality :

Confidentiality is the essence in the process of mediation and Conciliation

whereas  in  the  judicial  process,  Arbitration  and  Lok  Adalat  confidentiality  is  not

observed.

10. Services of advocates :

The services of advocates are available in all the process.

11. Participation of parties to the dispute : 

In judicial process and Arbitration, the direct participation of the parties to

the dispute is less whereas in Mediation and Conciliation, the parties have direct and

active participation in proceedings. In Lok-Adalats, though there is direct and active

participation of parties but not as high as in Mediation and Conciliation.
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12. Function of the Judge/Arbitrator/Mediator/Conciliator/ Lok-Adalat :

In  the  judicial  and  Arbitration  process,  the  judge/Arbitrator  adopts  the

Adversarial approach and their function is an adjudicator. Whereas, in Mediation, the

mediator functions as facilitator and the Conciliator functions more than as a mediator.

The function  of  the  Presiding  Officer  of  Lok-Adalat  is  persuasive.  The process  of

Meditation, Conciliation and Lok Adalat are in Collaborative in nature

13. Scope for Negotiations :

In Judicial and Arbitration processes, there is no scope for negotiations. In

Lok Adalat, there is some scope whereas, in Mediation and conciliation, there is lot of

scope for deliberations and negotiations as the both processes are party  centered

negotiation processes.

14. Personal appearance of the parties and direct communication with opposite

party :

In Judicial and Arbitration, the personal appearance of the parties is not

essential  and  there  is  no  chance  to  direct  communication  in  these  processes.  In

Meditation and other ADR processes, the personal appearance is required and there

are optimal opportunities to have direct communication each other.

12. Though the procedures and manner of adjudication or settlement of

disputes are different but the various ADR processes work in aid and assist the judicial

process.  The ADR process cannot  replace the judicial  process in certain areas as

elobarated in the case of  Afcons Infrastructure Ltd. and Anr. V. Cherian Varkey

Construction Co. Pvt. Ltd. and Ors.,.  The Mechanism of ADR System is a viable

substitute and an effective instrument to provide speedy, cheap and timely justice to

the litigants.  All  the processes are aimed at  to bring an end to the dispute,  bring

orderliness and create peaceful atmosphere in the society. 

M.VENKATESWARA RAO
IIIrd ADDL.JUNIOR CIVIL JUDGE,
ANKAPALLE,
VISAKHAPATNAM DISTRICT
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1.Mediation:

Its meaning is  settlement of a dispute or controversy by setting 

up an independent person between two contending parties in order 

to aid them in settlement of their disagreement.  

The other meaning of mediation is intervention in a dispute in 

order to resolve it.  

The  paramount  duty  of  every  mediator  is  “  he  has  to  treat  it  as

A Mediation between God and Man.”  

Thus, it is a settlement of a dispute or controversy by setting up an

independent person between two contending parties in order to aid them in

the  settlement  of  their  disagreement.  In  other  words,  Mediation

encourages the active and direct participation of the parties in the

resolution of their disputes.  

2.Types of Mediation:

(i). Statutory/mandatory mediation:

Under this category the disputes are required by law to be subjected to

the mediation process i.e. disputes in labour law and family law.  

(ii) Court order:

In some cases the court by invoking the process U/sec.89 of CPC refer

the matters to mediation if there are any elements of settlement between

the parties. 
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3.     Modes of mediation:

(i)Private mediation  :

In  private  mediation,   mediation  services  are  offered  on  a  private,

monitory basis by qualified mediators to the court, general public and the

commercial  and  governmental  sectors  for  dispute  resolution  through

mediation. 

(ii) Contractual mediation:

Parties  to  a  contract  may  include  a  mediation  clause  to  resolve

disputes as part of the terms of their agreement as it can effectively resolve,

contractual disputes before they turn in to a protracted legal battle. 

4. Cases suited for ADR:

As per decision in Afcons Infrastructure Ltd and another 
                                  Vs 

Cherian Varkey Construction Co., Pvt. Ltd.,

 (2010) 8 SCC 24

   R.V.Raveendran and
   J.M.Panchal,   J.J.

(i) Representative suits under Order 1 Rule 8 CPC.
(ii) Disputes relating to election to public offices.
(iii) Suits for grant of probate or letters of Administration. 
(iv) Suits for declaration of title against government.
(v) Disputes between bankers and customers and 

developers/builders etc.
5. Mediation techniques:

(i) Facilitative mediation:

The mediator  asks questions, determines the interests and needs of

the parties, validates their needs and helps them normalize their points of

view.  With this technique, recommendations by the mediators are not made,

nor does the mediator offer an opinion as to how a court might rule.

(ii) Evaluative mediation:

The mediator informs each party as to the week points of their case or

position, giving a professional opinion as to how a judge is likely to rule on

the matter.  In evaluative mediation, the focus is on the legal concepts of
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fairness,  and the legal rights of the parties, rather than on their individual

interests and desires.  The parties does not meet together in this type of

mediation,   but  the  mediator  goes  back  and  forth  between  the  parties,

presenting needs, concerns and offers.  This helps avoid emotional conflict

that would otherwise enter the discussions.

(iii) Transformative mediation:

This type of mediation works to empower the parties, recognizing their

needs, values and points of view.  Mediators using this technique encourage

each  party  to  think  about  the  opposing  party’s  point  of  view  and  their

interest, as well as their own.  This requires the parties to meet together,

with the mediator guiding the conversation,  and encouraging the parties to

work toward a positive outcome, not allowing them to get side tracked in

largely unimportant issues. 
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6. Mandate of the Mediator

1. Confidentiality
2. Impartiality
3. Speed
4. Without excessive cost.

7. The role of the mediator 

Mediator must be neutral

be non-judgmental

Control the process.

Facilitate communication.

Assist parties to evaluate options

BATNA,  WATNA, MLATNA.

Mediators must not 

give advice,

determine the solution

be judgmental

act as advocate of any party in subsequent litigation

be biased toward any party

allow the mediation process get out of control. 

8. The skills of a mediator

Active listening.

Questioning

Reframing

Option generation

Breaking impasses

Reality testing.

9. Mediators Role

1. Probing the facts
2. Surfacing the issues
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3. Exploration of issues
4. Finding common ground.

10. Duties and Responsibilities of a Mediator

(a) A mediator should be fair and absolutely impartial. He should have

no bias against any party.
(b) He should not disregard principles of natural justice.
(c) He should have no interest direct or remote with the subject matter

of the dispute or with any of the parties and should not act as an

Advocate of any of the Parties to the dispute.
(d) He should not misconduct matters or the proceedings.
(e) He  should  not  accept  any  illegal  gratification  or  receive  any

pecuniary inducement which may affect the fair  determination of

the matters submitted for mediation.
(f) A mediator must give the Parties notice of the meeting and submit

the opportunity to present their case.
(g) Both the parties must be given equal opportunity to forward their

case.
(h) He should not give professional or legal advise to any party.
(i) He should not impose an outcome on any Party.
(j) He should not make any decisions for any of the parties.
(k) He should before the commencement of the mediation disclose to

the parties any prior association with any of the parties as well as

his interest, if any, in the dispute.
(l) He should not disclose to any person or in the Court unless agreed

to by both the parties any information or document which has come

to him during the course of mediation.
(m) He should not mediate unless he has the necessary competence to

do so and to satisfy the reasonable expectation of the parties.

11. Qualities of Mediator

1 Listener 21 Punctual
2 Communicator 22 Devoting
3 Neutral 23 Humble
4 Impartial 24 Considerate
5 Non Judgmental. 25 Knowledge of the subject
6 Confidentiality 26 Patience
7 Fair 27 Convincing.
8 Good Facilitator 28 Good Counselor
9 Good observer 29 Positive Attitude
10 Good nature 30           Faithful
11 Humble & Polite 31 Team Spirit
12 Competent 32 Consensus Builder
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13 Honest 33 Time Management
14 Credibility 34 Humility
15 Acceptability 35 Principles  of  Natural

justice
16 Analyst 36 Fearless
17 Hard working 37 Unbiased
18 Good character 38 Tactful.
19 Generator of options 39 Without excessive cost
20 Reality Tester. 40 Establish rapport
41 Catalyst 46 Non Egoistic
42 Not  an  advocate  of  the

party.
47 Sweet Tongue.

43 Guide 48 Reframing.
44 Good Human being 49 Good memory
45            Not emotional 50 Good communicator.

12. The mediator’s role
Throughout  the  mediation  process  the  mediator  fulfils  several

important roles. The mediator is
(i) A  Manager  of  the  process  providing  firm  but  sensitive  control,

conveying  confidence  that  it  is  all  worthwhile  and  giving

momentum and a sense of purpose and progress.
(ii) A facilitator,  helping the parties overcome deadlock and to find a

way  of  working  co-operatively  towards  a  settlement  that  is

mutually acceptable.
(iii) An information gather, absorbing and shuffling data and identifying

common ground, shared goals and zones of agreement.
(iv) A Reality tester, helping parties take a private, realistic view of the

dispute rather than the public posturing and muscle flexing.
(v) A problem solver bringing a clear head and creative mind to help

the  parties  construct  an  outcome than  best  meets  their  needs,

when   compared  with  the  alternatives  of  non-agreement  or  an

imposed decision by Arbitrator, judge or jury.
(vi) A ‘Sponge’ that soaks up the parties’ feelings and frustrations and

helps them to channel their energy into positive approaches to the

issue.
(vii) A scribe  who writes  or  assists  in  the  writing  of  the  agreement,

ensuring  that  all  issues  are  covered  and  that  all  terms  of  the

agreement are clear.
(viii) A  settlement  supervisor,  checking  that  settlement  agreements

have worked and being available if further problems occur.
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(ix) A  Settlement  Prompter  who,  if  no  agreement  is  reached at  the

mediation,  will  help  parties  to  keep  the  momentum  towards

settlement.
13. The stages of Mediation
The functional stages of the mediation process are:

1) Introduction and Opening Statement.
2) Joint Session
3) Separate Session(s)
4) Closing.

At the commencement of the mediation process, the mediator shall 

ensure that the parties and their counsel are present.

STAGE 1: INTRODUCTION AND OPENING STATEMENT

Objectives.

 Establish neutrality.
 Create an awareness and understanding of the process.
 Develop rapport with the parties.
 Gain confidence and trust of the parties.
 Establish an environment that is conducive to constructive 

negotiations.
 Motivate the parties for an amicable settlement of the dispute.
 Establish control over the process.

Seating Arrangement in the Mediation Room

There is no specific or prescribed seating arrangement.  However, it is 

important that the seating arrangement takes care of the following:

 The mediator can have eye-contact with all the parties and he can 

facilitate effective communication between the parties.
 Each of the parties and his counsel are seated together.
 All persons present feel at ease, safe and comfortable.

 Introduction
 To begin with,  the mediator introduces himself by giving information 

such as his name, areas of specialization if any, and number of years of

professional experience.
 Then he furnishes information about his appointment as mediator,  the 

assignment of the case to him for mediation and his experience if any 

in successfully mediating similar cases in the past.
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 Then the mediator declares that he has no connection with either of 

the parties and he has no interest in the dispute.
 He also expresses hope that the dispute would be amicably resolved.  

This will create confidence in the parties about the mediator’s 

competence and impartiality. 
 Thereafter, the mediator requests each party to introduce himself.  He 

may elicit  more information about the parties’ and may freely interact 

with them to put them at ease.
 The mediator will then request the counsel to introduce themselves.
 The mediator will them confirm that the necessary parties are present 

with authority to negotiate and make settlement decisions.
 The mediator will discuss with the parties and their counsel any time 

constraints or scheduling issues.
 If any junior counsel is present,  the mediator will elicit information 

about the senior advocate he is working for and ensure that he is 

authorized to represent the client.
The Mediator’s Opening Statement.
The opening statement is an important phase of the mediation process.  The

mediator explains in a language and manner understood by the parties and 

their counsel, the following:
 Concept and process of mediation
 Stages of mediation
 Role of the mediator
 Role of advocates
 Role of parties
 Advantage of mediation
 Ground rules of mediation

The mediator shall highlight the following important aspects of mediation:
 Voluntary
 Self-determinative
 Non-adjudicator
 Confidential
 Good-faith participation
 Time-bound
 Informal and flexible
 Direct and active participation of parties
 Party-centered
 Neutrality and impartiality of mediator
 Finality
 Possibility of settling related disputes
 Need and relevance of separate sessions.

The mediator shall explain the following ground rules of mediation.
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 Ordinarily, the parties/counsel will address only the mediator
 While one person is speaking, others will refrain from interrupting
 Language used will always be polite and respectful
 Mutual respect for the process will be maintained
 Mobile phones will be switched off
 Adequate opportunity will be given to all parties to present their views

Finally, the mediator shall confirm that the parties have understood the 

mediation process and the ground rules and shall given them an opportunity 

to get their doubts if any, clarified.

STAGE 2: JOINT SESSION

Objects

 Gather information
 Provide opportunity to the parties to hear the perspectives of the other

parties.
 Understand perspectives, relationships and feelings
 Understand facts and the issues.
 Understand obstacles and possibilities
 Ensure that each participant feels heard

Procedure
 The  mediator  should  invite  parties  to  narrate  their  case,  explain

perspectives, vent emotions and express feelings without interruption

or  challenge.   First,  the  plaintiff/petitioner  should  be  permitted  to

explain  or  state  his/her  case/claim  in  his/her  own  words.   Second,

counsel would thereafter present the case and state the legal issues

involved in the case.  Third,  defendant/respondent would thereafter

explain his/her case/claim in his/her own words. Fourth,  counsel for

defendant/respondent  would  present  the  case  and  state  the  legal

issues involved in the case.
 The mediator may ask questions to elicit additional information when

he finds that facts of the case and perspectives have not been clearly

identified and understood by all present.
 The mediator would  then summarize the facts, as understood by him,

to  each  of  the  parties  to  demonstrate  that  the  mediator  has

understood  the  case  of  both  parties  by  having  actively  listened  to

them.
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 Parties may respond to points/positions conveyed by other parties and

may, with permission, ask brief questions to the other parties.
 The mediator shall identify the areas of agreement and disagreement

between the parties and the issues to be resolved.
 The mediator should be in control of the proceedings and must ensure

that parties do not ‘take over’ the session by aggressive behaviour,

interruptions or any other similar conduct.
 Upon completion of the joint session, the mediator may suggest that

he  meets  each  party  with  his  counsel  separately,  usually  with  the

plaintiff/petitioner going first.  The timing of holding a separate session

may  be  determined  by  the  mediator’s  judgment  concerning  the

productivity of the on-going joint session, silence by the parties, loss of

control, on request by parties or if the parties are getting repetitive.

STAGE 3 : SEPARATE SESSION

Objectives

 Understand the dispute at a deeper level.
 Provide a forum for parties to further vent their emotions.
 Provide a forum for parties to disclose confidential information which

they do not wish to share with other parties.
 Understand the underlying interests of the parties.
 Help parties to realistically understand the case.
 Shift parties to a solution-finding mood.
 Encourage parties to find terms that are mutually acceptable.

Procedure

Re-affirming Confidentiality 

During the separate session each of the parties and his counsel would

talk to the mediator in confidence. The mediator should begin by reaffirming

the confidential nature of the process.

Gathering further information

The  separate  session  provides  an  opportunity  for  the  mediator  to

gather  more  specific  information  and  to  follow-up  the  issues  which  were

raised by the parties during the joint session.  In this stage of the process:-

 Parties vent personal feeling of pain, hurt, anger etc.,
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 The mediator identifies emotional factors and acknowledges them;
 The mediator explores sensitive and embarrassing issues;
 The mediator distinguishes between positions taken by parties and the

interest they seek to protect;
 The  mediator  identifies  why  these positions  are  being  taken (need,

concern, what the parties hope to achieve);
 The mediator  identifies areas  of  dispute between parties and what

they have previously agreed upon;
 Common interests are identified;
 The mediator formulates issues for resolution.

Reality-Testing

After  gathering  information  and  allowing  the  parties  to  vent  their

emotions,   the  mediator  makes  a  judgment  whether  it  is  necessary  to

challenge or test the conclusions and perceptions of the parties and to open

their minds to different perspectives.  The mediator can then, in order to

move the process forward, engage in REALITY-TESTING. Reality-testing may

involve any or all of the following:

(a) A detailed examination of specific elements of a claim, defense,

or a perspective;
(b) An  identification  of  the  factual  and  legal  basis  for  a  claim,

defense, or perspective or issues of proof thereof;
(c) Consideration of the positions, expectations and assessments of

the parties in the context of the possible outcome of litigation; 
(d) Examination  of  the  monetary  and  non-monetary  costs  of

litigation and continued conflict;
(e) Assessment of witness appearance and credibility of parties;
(f) Inquiry into the chances of winning/losing at trial; and 
(g) Consequences of failure to reach an agreement.

Reality-Testing is often done by;

1. Asking effective questions,
2. Discussing the strength and weaknesses of their respective cases of

the parties, and /or
3. By considering the consequences of the failure to reach an agreement

(BATNA/WATNA/MLATNA analysis).
(A) ASKING EFFECTIVE QUESTIONS
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Mediator  may ask  parties  questions  that  can clarify  facts  and alter

perceptions with regard to unrealistic expectations and flawed assessments

of the case.

Examples of effective questions

 OPEN-ENDED QUESTIONS like ‘Tell me more about the circumstances

leading up to the signing of the contract’. ‘Help me understand your

relationship with the other party at the time you entered the business.’

‘What were your reasons for including that term in the contract?’
 CLOSED QUESTIONS, which are specific, concrete and which bring out

specific information.   For  example,  ‘it  is  my understanding that the

other driver was going at 60 kilometers per hour at the time of the

accident, is that right?’ ‘on which date the contract was signed?’ ‘Who

are the contractors who built this building?’
 QUESTIONS THAT BRING OUT FACTS: ‘Tell me about the background of

this matter’. ‘What happened next?’.
 QUESTIONS THAT BRING OUT POSITIONS: ‘What are your legal claims?’

‘What are the damages?’ ‘What are their defenses?’.
 QUESTIONS  THAT  BRING  OUT  INTERESTS:  ‘What  are  your  concerns

under  the  circumstances?’  ‘What  really  means  to  you?’  ‘From  a

business/personal/family perspective, what is most important to you?’

‘Why do you want divorce?’ ‘What is this case really about?’ ‘What do

you hope to accomplish?’ ‘What is really driving this case?’.
(B) HELPING PARTIES UNDERSTAND THE STRENGTHS AND WEAKNESSES

OF THEIR CASES
The mediator may ask the parties or counsel for their ideas about

the strengths and weaknesses of their case and the other side’s case.

The mediator may ask questions such as, ‘How do you think your conduct

will be viewed  by a Judge?’ or ‘Is it possible that a judge may see the

situation differently?’ or ‘I understand the strengths of your case, what do

you think are the weak points in terms of evidence?’ or ‘How much time

will this case take to get a final decision in court?’ Or ‘How much money

will it take in legal fees and expenses in court?’



13

(C) BATNA/WATNA/MLATNA ANALYSIS

BATNA  - Best Alternative to Negotiated Agreement
WATNA – Worst Alternative to Negotiated Agreement
MLATNA – Most Likely Alternative to Negotiated Agreement

This  is  a  negotiation  technique.  In  the  context  of  mediation,

“alternatives” are the best, worst and most likely outcomes if a dispute is not

resolved through negotiation in mediation.  As part of reality-testing, it may

be helpful to the parties to examine their alternative outside of mediation

(specifically  litigation)  so  as  to  compare  them  to  options  available  at

mediation.  It is also helpful for the mediator to discuss the consequences of

failing  to  reach  an  agreement  e.g.,  the  effect  on  the  relationship  of  the

parties, the effect on the business of the parties etc.
While the parties often wish to focus on best outcomes at litigation, it

is  important  to  consider  and  discuss  the  worst  and  the  most  probable

outcomes also. The mediator solicits the view points of the advocate/party

about the possible outcomes at litigation.  It is productive for the mediator to

work with the parties and their advocates to come to a proper understanding

of the best, worst and most probable outcomes to the dispute at litigation as

that  would  help  the  parties  to  recognize  reality  and  thereby  formulate

realistic and workable proposals.
It  is  helpful  for  the  mediator  to  work  through  theses  possible

alternative outcomes by discussing them with the parties/Advocates during

the separate session.
If  the parties  are reaching an interest-bases resolution  with relative

ease, a BATNA/WATNA/MLATNMA/ analysis need not be resorted to.  However

if parties are in difficulties at negotiation and the mediator anticipates hard

bargaining  or  adamant  stands,  BATNA/WATNA/MLATNA  analysis  may  be

introduced.

(IV) Creating options for Settlement

By using the above techniques,  the mediator assists the parties to

understand the reality  of  their  case,  give up their  rigid positions,  identify

their genuine interests and needs, and shift their focus to problem-solving.
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The  parties  are  then  encouraged  to  invent  several  creative  options  for

settlement.  A mediator may use the two steps BRAINSTORMING PROCESS:

(1)  invent  options  (prepare  a  written  list  of  all  ideas  from  the  parties,

including ideas that may not be workable,  affordable, or realistic) and (2)

evaluate options (systematically work through the written list of ideas, giving

attention to the reasons why an idea is not feasible or agreeable). A mediator

will also encourage the parties to use LATERAL THINKING, which is creative,

intuitive,  non-traditional,  non-linear thinking in addition  to logical  thinking

(analytical, linear, rational).

(v) Negotiation

   The mediator carries the options generated by the parties from one

side  to  the  other.   The  parties  negotiate  through,   the  mediator  until  a

mutually acceptable settlement is found.  However, if negotiations fail and

settlement can not be found the case is sent back to the referral Court.

(vi) Some Additional Points to keep in mind

I. Sub-Sessions
The separate session is normally held with all the members of one

side to the dispute, including their advocates and other members who come

with  the  party.   However,   it  is  also  possible  for  the  mediator  to  meet

separately with sub-groups-such as only advocates or parties, an advocate or

a  party  individually,  or  various  groupings  of  parties/advocates  in  a multi-

party dispute.
 Mediator may hold a sub-sessions with ONLY THE ADVOCATES, with the

parties’ consent, in order to discuss the legal issues.  During a sub-

session, the advocates may be more open and forthcoming regarding

their positions and settlement goals.
 Similarly if there is a divergence of interest among the parties on the

same  side,  it  is  permissible  and,  at  times,  advantageous  for  the

mediator to meet with SUB-GROUPS OF PARTIES with common interest

to facilitate negotiations.  This type of sub-session may facilitate the

identification of interests and also prevent the dynamics of the whole
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group,  independent  of  consistent  or  conflicting  interests,  joining

together to resist the claims.
 There can be several separate sessions.  The mediator could revert

back into a joint session at any stage of the process if he feels the

need to do so.
STAGE 4: CLOSING

 Once  the  parties  have  agreed  upon  the  terms  of  settlement,  the

parties reassemble and the following steps are followed:
1. Mediator orally confirms the terms of settlement;
2. Parties  reduce  to  writing  the  terms  of  settlement  with  the

assistance of the mediator.  The agreement should be signed

by all  parties to the litigation  and their  respective counsel.

Thereafter, a copy of the agreement would be furnished to the

parties while the original would be sent to the referral court

for drawing up a decree in accordance with the agreement.
3. Mediator’s  Closing  Comment  –  The  mediator  should  briefly

thank the parties for their participation and work during the

mediation and, where appropriate, congratulate all parties on

reaching a settlement.
The written agreement should:

1. Clearly specify all material terms agreed to;
2. Be drafted in plain, precise and unambiguous language;
3. Be concise
4. Use active voice, generally (passive voice does not clearly identify

who  has  an  obligation  to  perform  a  task  pursuant  to  the

agreement).
5. Ensure that neither of the parties feels that he or she has ‘lost’;
6. Be sufficiently  clear  and definite  in  its  terms  to  ensure  that  the

terms of the agreement are executable in accordance with law;
7. Include definite dates for performance by the parties; and
8. Be complete in its recitation of the terms.

 The mediator SHOULD NOT  sign the settlement/agreement.
 If  a settlement between the parties could not be reached, the case

would  be  returned  to  the  referral  Court  simply  reporting  non

agreement/failure to settle. The report will not assign any reason for

such  failure  or  fix  responsibility  on  any  one  for  the  failure.   The

statements  made during  the  mediation  will  remain  confidential  and
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should not be conveyed by any party, advocate,  or mediator to the

court without the prior written consent of all parties.
Whether a settlement is reached or not,  the mediator should, in a closing

statement, thank the parties and their counsel for their participation and

efforts for the settlement. 

14. DIFFERENCE BETWEEN JUDICIAL PROCESS,
ARBITRATION AND MEDIATION

JUDICIAL PROCESS ARBITRATION MEDIATION
1. Judicial process is an 

adjudicator process 
where a third party 
(Judge/other 
authority) decides 
the outcome.

Arbitration is a   quasi
judicial adjudicatory 
process where the 
arbitrator(s) 
appointed by the 
Court or by the 
parties decide the 
dispute between the 
parties.

Mediation is a negotiation 
process and not an 
adjudicatory process. The 
mediators facilitates the 
process. Parties participate 
directly in the resolution of 
their dispute and decide the 
terms of settlement.

2. Procedure and 
decision are 
governed, restricted 
and controlled by the
provisions  of the 
relevant statures. 

Procedure and 
decision are 
governed, restricted 
and controlled by the 
provisions  of  the 
Arbitration and 
Conciliation Act 1996.

Procedure and settlement are 
not controlled, governed or 
restricted   by statutory 
provisions thereby allowing 
freedom and flexibility.

3. The  decision  is
binding  on  the
parties.

The  award  in  an
arbitration  is  binding
on the parties.

A binding settlement is 
reached only if parties arrive at
a mutually acceptable 
agreement.

4. Adversarial in nature,
as focus is on  past 
events and 
determination of 
rights and liabilities 
of parties.

Adversarial  in  nature
as  focus  is  on
determination  of
rights and liabilities of
parties.

Collaborative in nature as focus
is on the present and the 
future and resolution of 
disputes is by mutual 
agreement of parties 
irrespective of rights and 
liabilities.

5. Personal appearance 
of active 
participation of 
parties is not always 
required.

Personal  appearance
or active participation
of  parties  is  not
always required.

Personal appearance and 
active participation of the  
parties are required.

6. A  formal  proceeding
held  in  public  and
follows  strict
procedural stages.

A  formal  proceeding
held  in  private
following  strict
procedural stages.

A non judicial and informal 
proceeding held in private with
flexible procedural stages.

7. Decision  is
appealable

Award  is  subject  to
challenge on specified
grounds

Decree in terms of the 
settlement is final and is not 
appealable.

8. No  opportunity  for
parties  to
communicate directly

No  opportunity  for
parties  to
communicate  directly

Optimal opportunity for parties 
to communicate directly with 
each other in the  presence of 
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with each other with each other. the mediator.
9. Involves  payment  of

court fee
Does  not  involve
payment   of  court
fees.

In case of settlement, in a 
court annexed mediation the 
court free already paid is 
refunded able as per the Rules.
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15. Apart from Afcons Infrastructure Ltd.,  (2010 (8) SCC 24) decision, the 

following decisions are important touching the aspect of mediation:
1.              Anu Bhandari 

          Vs.
   Pradip Bhandari

  2018(2) ALT (SC) 99 (DB) 
Kurian Joseph and 
Mohan Shantana Goudar, J.J.

Held as follows:
(a) Jurisdiction of Family Court:
Jurisdiction is not just to decide a dispute, on the contrary, the court also

has to involve itself in the process of conciliation/mediation between the

parties  for  assessing  them not  only  to  settle  the  disputes  but  also  to

secure speedy settlement of disputes.  
(b) Intervention by Court:

Timely intervention of  the court  will  not  only  resolve the disputes and

settle the parties peacefully but also prevent sporadic litigations between

the parties.

2.             Krishna Veni Nagam 
                        Vs.
            Hareesh Nagam

 2017(5) ALT (SC) 4 (D.B.)

MEDIATION:

If the parties seek mediation,  the transferee court may explore the possibility
of an amicable settlement through mediation.

3.           Suresh Narayan Kadam and others.
Vs.

Central Bank of India and others.

2016(3) ALT(DN) (SC) 35 (DB)

               Madan B.Lokur and 
      R.K. Agarwal,   J.J.

Disputes for amicable settlement:

Mediation centre is functioning in the Supreme Court  Premises itself.

Mediation  centres  across  the  country  are  in  a  large  number.   In-spite  of  the

encouragement given by Supreme Court, for one reason or another, institutionalized

mediation has yet to be recognized as an acceptable method of dispute resolution.

4.     Shailesh Dhairyawan
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Vs
 Mohan Bala Krishna Mullah

 2016 (3) ALT (DN) (SC) 2 (DB)
A.K.Sikri and
R.F.Nariman,  J.J.

(a) Courts duty for formulating terms of settlement:
As per Section 89 of C.P.C, court hearing a suit may formulate terms of

settlement between the parties and settle the same or refer the same

for  settlement  by  conciliation,  judicial  settlement,  mediation or

arbitration.
(b) Encouraging the parties for settlement:

Purpose of Section 89 of C.P.C is to encourage the parties to settle the

disputes by adopting one of the four methods provided in Sec.89 of

CPC. 

CONCLUSION:
I conclude the topic of mediation with the sweet words of Abraham Lincon,

President of U.S.A from 1861 to 1865, touching the topic as follows:
“Persuade your neighbours to compromise 
  whenever you can.  Point out to them
  how the nominal winner is often the real loser---
  in fees, and  expenses, and waste of time. As a 
  peace maker lawyer has a superior opportunity 
  of being a good man.  There will still be
  business enough.”

*****
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N.PADMAVATHI

II ADDL. SENIOR CIVIL JUDGE

VISAKHAPATNAM

Stages in Mediation Process and Role of the Mediator

Mediation is a process in which the parties to a dispute, with the assistance of a
neutral   third  party  (the  mediator),  identify  the  disputed  issues,  consider
alternatives and endeavour to reach an agreement. The mediator has no advisory or
determinative role in regard to the content of the dispute or the outcome of its
resolution,  but  may  advise  on  or  determine  the  process  of  mediation  whereby
resolution is attempted. 

Mediation can either be private or mandated by court.  In  both types,  the initial
stage or pre-mediation phase,  may involve mediator informing parties about the
mediation  process.  This  may  also  involve  mediator  dealing  with  queries  of
disputants, making them understand about the particular models and approaches,
checking  the  suitability  of  mediation,  and  helping  parties  reach  the  stage  of
readiness to commit themselves to signing up to the process.

              A full scale mediation typically involves at least six stages, which are 
diagrammatically presented as follows:

Stage One

  Stage Two

     Stage Three

     Stage  Three 

Stage Four

Mediator’s Opening
Statement

Disputants’ Opening
Statements

Joint Session

Caucus or Separate
Session

   

           Final Negotiation &
Deal-Making
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Stage Five

Stage Six

       Various Stages of Mediation 

Stages in Mediation Process and Role of the Mediator
1. Mediator’s Opening Statement: Stage One

Mediator enters a dispute by court referral or by direct choice of the participants.
The   commencement  of  the  mediation  is  typically  marked  by  an  „opening
statement  of the mediator. This introductory stage is vital to the establishment of‟
a relationship that will facilitate the rest of the mediation process. The mediator
must provide initial structuring, gainthe participant s trust and cooperation in the‟
process  by  highlighting  the  advantages  of  mediation.  Even  if  the  parties  have
participated in mediations before, it is not advisable to skip the opening statement.
There are several reasons for beginning the mediation in this fashion:

 to educate the parties about mediation,
 to establish the procedures and the mediator s role,‟
 to put people at ease,
 to convey a sense of mediator competence and skill, thereby inviting trust 

and  comfort with the process and the mediator,
  to reconcile any conflicting expectations regarding what will happen in 

mediation,
 to satisfy ethical requirements (if applicable).
 Typically, there are six basic components to an opening statement:
 introductions of the mediator, disputants and others present,
 establishing credibility and impartiality,
 explaining the process of mediation (that it is voluntary, confidential, self-
 determinative, informal, flexible and time bound) and the role of the 

mediator,
 explaining the procedures which will govern the process (including, if 

applicable the possibility of meeting separately with the parties),
 explaining the style or approach of mediation 2 ,
 explaining the extent to which the process is confidential or inviting parties 

to set terms of confidentiality,
 asking the parties if they have any questions.

           Closure
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    During the mediator s introduction, all participants are introduced. The mediator ‟
then describes his/her role, explains the mediation process, and sets out any ground
rules 3 that guide the process. The mediator may also identify and briefly discuss 
benefits of the process. Legal parameters, such as confidentiality and enforceability
of settlement, are outlined. Goals and objectives from the mediator s standpoint ‟
are also set out.

    Stages in Mediation Process and Role of the Mediator

If  the  mediator  plans  to  take  written  notes,  the  mediator  should  let  the
disputants and advocates know. It is generally a good idea to provide pen and paper
for the disputants and encourage them to listen for new information and to take
notes, if necessary, while the other is talking. This enables the parties to remember
issues they want to discuss without having tointerrupt each other.

In  order  to  gain  the  disputants  trust  and  confidence,  a  mediator  should‟
assure  the  disputants  of  the  mediator s  impartiality  about  the  dispute  and  the‟
individuals  involved.  The most concise,  credible way to do this  is  to  provide the
participants  with  information  regarding the mediator s  previous  experience and‟
knowledge about the dispute, any previous acquaintance with either of the party or
their lawyer; and then let the parties draw their own conclusion. 

The mediator s opening statement should be clear and concise. A mediator‟
should try to avoid using „jargon  or technical words that the disputants are unlikely‟
to  understand  (e.g.,  plaintiff,  defendant,  claimant,  respondent,  per  se,  or  other
difficult  legal  terms).  6  Even  if  the  parties  are  represented  by  advocates  the
advocates  are present,  it  is  a  good idea for  the mediator  to  focus  the opening
statement  on  the  parties,  to  talk  directly  to  them,  and  to  ensure  their
understanding of the process. Although delivering an opening statement should not
consume  a  lot  of  time,  a  mediator  should  not  rush  through  it.  The  mediator's
opening statement is important- it must be long enough to cover all of the elements
clearly and completely, and short enough not to lose the interest of the parties. 

In developing an opening statement,  a mediator should recognize that an
opening statement need not be structured in any particular order, but it should flow
and sound like the individual mediator. It may also vary depending on the type of
mediation and the context of the mediation.

2. Disputants’ Opening Statements: Stage Two

Following the opening statement by the mediator, it is then the turn of the
parties to begin. Each party is provided with an equal time to talk and the choice of
who speaks first is left to the parties, although normally the person who initiates
the dispute will speak first.  

The stage is also called ‘ventilation’ as the parties, locked in bitter dispute, is
likely to furiously air his/her grievances. The mediator should calm things down and
request parties not to lose their composure while making the opening statement.
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The parties and/or their representatives should be able to ventilate their views of
the case or dispute. The opening statement stage provides a time for parties to fully
express and explain to the mediator, and more importantly, to each other, how they
view the dispute in their own words.

The mediator must listen carefully the statements of the parties, the manner
in which the information is shared, and the order of presentation are all important
pieces of information. The mediator should usually let each disputant take as much
time as needed without interruption from the other party or the mediator.

When the first party is  finished, the mediator should not ask the other to
„respond ,  but  rather  should  invite  a  description or  explanation of  that  party s‟ ‟
issues  and  concerns.  The  second  person  to  speak  often  feels  defensive-  the
mediator s job is to put the parties at ease enough to share what is important to‟
them. 

After each party has spoken, the parties often will look to the mediator to
identify  the  next  step  in  the  process.  The  mediator  could  then  identify  and
summarize the issues as the parties have put them forth. To perform that important
task requires a mediator to organize the information accurately and constructively.
For this purpose, mediator may take „notes  after letting parties know about the‟
purpose of such note-taking. Parties should re-assured that such notes will remain
and cannot be used as evidence in formal proceeding. 10 A mediator s notes‟
serve three important purposes:

i. identification of the issues which the disputants wish to address

ii. clarification of statements/issues for the mediator

iii. record of “movement” with regard to offers and solutions

After the conclusion of the opening statements by the parties, the mediator 
has to summarize the parties  opening statements. The mediator will summarize ‟
what each party has said. This will be what it implies- a summary- not a verbatim 
report even though the note-taking may have been quite detailed. The purpose of 
the summaries are:

i. to assure the parties that the mediator has heard, noted and 
summarized their individual issues and concerns,

ii. to give each party the opportunity to hear through the mediator the 
other side’s version a second time.

3. Joint Session: Stage Three

After all participants and/or their representatives have presented their views 
through their opening statement, at this point, the mediator may try to lead the 
disputants to joint discussion and get them talking directly with each other in his 
presence. This phase may come before or after the separate meeting between a 
party and mediator. Generally, the mediator has a tough time during this phase as 
parties are likely to engage in bitter accusation and counter- accusations. He has to 
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ensure that parties engage in constructive talks. To this purpose, he has to try to get
the parties away from their stated positions to the ones which are workable and
future-oriented.

The primary objective of the joint session are as follows  :

i. to gather information,
ii. to provide opportunity to the parties to hear the perspectives of the 

other parties,
iii. to understand facts and issues,
iv. to understand perspectives, relationship and feelings,
v. to understand obstacles and possibilities, and
vi. to ensure that each participant feels heard.

3.1. Identifying Issues and Interests

Arguably  the  most  critical  point  in  the  third  stage  of  mediation  is  the
identification of issues and interests. While the parties may well be clear about the
„position , or stance, that the other side has taken in relation to the dispute, it is‟
not always the case that the reasons for that position are apparent. Hence it is vital
that mediator assists the parties to uncover the issues and interests, or the reasons,
for the position held.

While  mediator  tries  to  discern  the  underlying  issues  or  interests  of  the
parties,  he  should  educate  the  parties  about  usefulness  of  interest-based
negotiation. One of the major reasons why parties reach impasse in negotiation and
mediation is their inability to identify their own interests and the interests of the
parties.  Parties  failure  to  identify  interests  often  arises  from  their  lack  of‟
awareness of them, intentional hiding of them, unconscious equating of them with
their positions, and lack of awareness of procedures to explore their interests. In
such situation, mediator can often be of great benefit to the parties in helping them
identify  their  relevant  interests.  However,  the  identification  of  the  issues  and
interests is, practically, not as easy as it might seem. Parties may be nervous about
disclosing  matters  that  might  later  be  used  against  them  in  a  court  hearing,
personal or business relationship, or later in the mediation. 

3.2. Agenda Development

Agenda development includes listing issues,  interests  and concerns of the
parties. The issues in dispute are recognised and the dispute is broken into parts so
that the issues are dealt with and agreement can be reached. This process is done
by  determining  the  underlying  interests  and  ensuring  that  they  are  framed  in
neutral language. For example, framing the issue as ‘breach of contract’ (which may
be an issue for one party but not both),  may lead to blame- game and limit the
discussion between the parties. However, framing the same as „obligations under
agreement  can  present  a  more  neutral  agenda  item.  Most  mediators  and‟
facilitators use whiteboards to note down agenda items or issues. In adjudicative or
determinative  methods  this  is  seldom  done.  Writing  down  the  issues  on  a
whiteboard has a number of advantages that include:
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i. objectifying the issues in a transparent manner before the parties,
ii. ensuring that no issues are missed,
iii. showing that all parties have been heard,
iv. addressing issues rather than positions ensures that broadest possible 

options can be developed.

3.3. Identifying Common Ground

Even where parties are unwilling to agree on contentious issues, there are
some common issues or grounds, which need to be identified and addressed by the
mediator. One of the common grounds in most mediations is that parties generally
agree that they would like to see the dispute end. Further, parties may wish to end
the dispute within a time period or as soon as possible. Mediator has to identify this
common ground and motivate the parties to resolve the dispute. 

Another common ground could be parties  willingness to keep the matter‟
out  of  court.  This  may  be  for  variety  of  reasons  like,  litigation  costs,  excessive
delays, and uncertain result in court. A mediator has to identify this and push the
parties towards negotiated deal in mediation.

Similarly, the parties may wish to keep the relationship that they had prior to
the dispute in place rather than let it collapse because of the dispute. Therefore,
another issue on which there could be some common ground is whether the parties
wish to continue their relationship after resolution of the dispute. 

There are many ways to construct the agenda of discussion. It is the 
mediator s key responsibility to set an agenda based on what the parties have said ‟
if they do not do so for themselves. One of the greatest assets a mediator brings to 
the mediation is an ability to create structure and develop a process to assist the 
parties  communication. If the parties themselves or the mediator neglects to ‟
create an agenda, the possibility increases that the discussion will degenerate into 
impasse not because the parties necessarily disagree on all matters, but rather,
because no one focused on separating those items on which the parties agree from
those about which they remain in substantial disagreement.

3.4. Identifying Options for Early Agreement

In  identifying common ground,  it  may be clear that there are options  for
resolution being generated to which all  parties  agree.  Option generation comes
hand-in-hand with the exploration of identified issues as it is part of the way people
solve problems. Mediator should encourage parties to generate options. Mediator
may do ‘brainstorming’  and ‘reality  testing’  of the options  with a  view to those
options  satisfying  the  identified  interests  of  the  parties.  Options,  if  generated,
should  be  examined  closely,  particularly  if  they  m  ight  lead  to  agreements  in
principle.

3.5. Mediator’s Tactics

Where the parties are stuck over issues, the mediator has to employ a range
of tactics to break the deadlock, and to keep the mediation moving. Moving the
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parties away from their entrenched positions to interests, requires a lot of effort on
the part of a mediator. Alfini has enlisted a range of mediator s tactics to deal with‟
any impasse in the mediation. These are set out below:

(i) Focus on the future- It is helpful to remind parties that they cannot change
what happened in the past, but they can decide how they want things to be in the
future. As a means of comparison, the traditional litigation process focuses on the
past,  determining  what  happened,  and  who  was  wrong  or  right.  In  mediations
involving an ongoing relationship, what happened in the past need only be relevant
in helping parties determine how they want to behave in the future.

(ii)  Use  of  humor-  People  become  more  flexible  when  they  are  laughing
because  laughter  often  reveals  some  comfort  with  oneself  and  the  situation.
However, humor should never be used at the expense of anyone involved in the
mediation.

(iii)  Integrative  solutions-  If  the  mediator  helps  the  parties  and  their
advocates to identify their interests (not just their positions) and think creatively,
they may be able to identify issues in which they both can achieve the „win-win‟
solution that they want.

(iv) Establish priorities and trade-offs- Not everything that the parties or their
advocates present at mediation will be of equal importance to them. Helping them 
identify which items are most important will help them see that other items are less
important. This may yield greater flexibility and ideas regarding items to „trade-
off.‟

(v) Use of role reversal- Helping parties and advocates see the situation from
the other person s perspective is often very helpful. This technique is most useful‟
when meeting separately with the parties and they are able to react with greater
honesty.

(vi) Point out possible inconsistencies- A mediator should not evaluate the
merit  of  parties  positions,  but  he  should  point  out  the  inconsistencies  within‟
comments or proposals that have been made by the mediator.

(vii)  Identify  constraints  on  others-  Everyone  operates  under  some
constraints- be they economical, psychological or political. Proposed solutions must
account for these constraints or the solution will not be acceptable. Assisting the
disputants  to  see  each  other s  constraints  may  be  useful  in  helping  them‟
understand the dynamics at work in reaching an agreement and lead to greater
creativity.

(viii) Be the agent of reality- The mediator should never force the parties to
settle their dispute or any portion of it in mediation. The mediator may, however,
help the parties to think through the consequences of not resolving the dispute in
mediation. The parties may want to consider monetary costs, time lost, relationship
issues, and the uncertainty of a court outcome when evaluating the acceptability of
the proposed settlement terms so that their decision to settle or not is as informed
as possible.

(ix)  Appeal  to  past  practices-  Sometimes the parties  will  have had a prior
good relationship.  In such cases, it may be useful for the mediator to explore with
the parties how they have resolved similar issues in the past. If the parties have no
prior  relationship  (or  no  positive  prior  relationship),  this  will  probably  not  be  a
useful technique.

(x)  Appeal  to  commonly  held  standards  and  principles-  Sometimes  both
parties will  express a common theme, for example, to be treated respectfully or
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that  they  are  concerned  about  the  „best  interest  of  their  child  (in  family‟
mediation).  While acknowledgment of this notion will  not solve their issues, it is
often helpful for the mediator to point out to that they do agree on some matters.

These techniques can help trigger flexibility. The mediator may select a place
for the parties to begin their discussions, but quickly discover that resolving it is
more  complex  or  difficult  than  originally  envisioned.  The  mediator  can  deploy
several  different approaches for  generating options for  agreement as  described
above. 

4. Caucus or Separate Session: Stage Four

The need for caucus or separate meeting between the mediator and a party
(accompanied with or without advocate) may arise in certain situation. It involves
private discussions about issues, interests, and options for resolution. The call for
caucus has to come from the mediator in a scenario when parties have reached an
impasse. Speaking privately to the  parties will allow the mediator to discuss issues
that the parties may be uncomfortable talking about in front of each other. The
separate  session  can  alleviate  such  concerns  and,  at  the  same  time,  give  the
mediator an understanding of what is really driving the dispute. 

While a mediator must never disclose information discussed in caucus with
the party,  unless the disclosing party had authorised the mediator to do so, the
mediator can use such information to assist both parties in settling on options that
will satisfy interests. Separate sessions also allow the mediator to test information.
Detailed  questioning  can  take  place  which,  if  conducted  in  joint  session,  may
embarrass one party.

Another,  important use for  separate sessions  is  the discovery  of the best
alternative to a negotiated settlement (BATNA) and/or the worse alternative to a
negotiated settlement (WATNA). BATNAs are a vital piece of information for the
mediator as they disclose when a settlement is better or worse than the parties‟
best alternative to  a  negotiated settlement.  If  the options being proposed as  a
settlement are worse than a party s BATNA, then the chances are that the party will‟
not settle i.e. he or she would be better off walking away from mediation and living
with  his  or  her  BATNA.  The  converse  is  also  true,  in  that  if  the  options  being
proposed as a settlement are better than a party s BATNA, then the chances are‟
the party will agree to accept the settlement. 

Another  valuable  use  of  the  separate  session  is  when  there  are  the
heightened emotions at play in in the dispute. In such cases, it is better to separate
the parties sooner rather than later. This will diffuse any tensions that threaten to
destabilise the mediation.  In some mediations,  where parties are displaying high
levels of animosity towards each other, it may be appropriate to have a very short
first joint session, and then virtually break off into separate sessions as soon as the
mediator has explained the process of mediation. This, of course, should only be
done in extreme circumstances. The converse is also true. Where parties are happy
to discuss the dispute in its entirety in joint session, then the mediator should not
stop that process by breaking off into separate session. It should be borne in mind
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that mediation is really a process owned by the parties and they should be allowed
to dictate the procedure for reaching an agreement.

Once the mediator has had one or more separate sessions with one party to
settle the issues and interests and to generate the first set of options, he or she
may conduct the next separate session with the other party and follow the same
process of option generation with that party. This repeat exercise depends on the
situation,  and  may  see  mediator  going  back  and  forth,  shuffling  between  the
parties, seeking agreement on the various options being suggested by the parties.

As the mediator moves from option to fashioning a settlement on behalf of
the parties, he or she should do reality testing of the options. Reality testing means
testing the option for its  potential. In other words, will the option practically work
if parties agree on it? Further, how will the option work if the parties agree on it?

These questions on how the settlement is to be practically implemented are
important ones which the mediator has to raise with the parties, as they are the sort
of issues that, if left unaddressed, can cause a settlement not to be honoured by
one or more of the parties.

5. Final Negotiation & Deal-Making: Stage Five

Final negotiation stage involves activities initiated by both the parties and
the  mediator  to  reduce  the  scope  of  substantive  and  procedural  differences
between parties, so to move toward a formal agreement leading to the termination
of conflict. This is the final joint meeting between the parties in the presence of
mediator before the closure of mediation. In this round, the results of the separate
meeting  are  carefully  considered.  If  there  remains  any  miscommunication  or
misunderstanding, then those are discussed and removed, before parties reach the
resolution of the disputes.  If  deadlock worsens,  then they may,  however,  take a
realistic decision to discontinue mediation and settle their dispute in other forum
like court. 

5.1. Possible Negotiated Outcomes to a Conflict

Christopher Moore suggests that even where mediation is failing, the parties 
to mediation, after having invested their valuable time and energy, are likely to 
come to partial settlement, than to see „no-settlement  at all. 26 He has provided a ‟
spectrum of possible negotiated outcomes to a conflict :

(i) The 100 percent solution- Parties have all substantive, procedural and 
psychological
interests satisfied.

(ii) Compromise- Parties share gains and losses in order to reach 
agreement. Compromise can
occur on specific issues or in the negotiations as a whole.

(iii) Temporary settlement- Parties are unable to reach a permanent 
agreement, but agree on a temporary settlement, that will be tested 
and evaluated at a later date.
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(iv) Procedural solutions to substantive problems- Parties devise a process 
by which they can obtain an answer to a substantive issue in dispute.

(v) Deferred decisions- Parties decide, either unilaterally or jointly, to 
delay decision till a more favourable time is available.

(vi) Partial settlement- Parties agree on some issue but continue to 
disagree on others.

(vii) Mutual dropping of issues- Parties implicitly or explicitly agree to drop 
an issue in dispute.

(viii) Non-binding decision- Parties agree on some sort of agreement but 
compliance part is not guaranteed.

(ix) Issue avoidance- One or more parties decide to avoid a complicated 
and irritating issue.

(x) Decision referred to a third party decision maker- Parties cannot 
decide but they defer the decision to a third party for a binding or non-
binding decision.

(xi) Impasse or stalemate- Parties cannot decide and negotiations break 
down. Neither party has the power to force the issue in his or her 
favour or to develop a mutually acceptable solution.

(xii) Continued negotiations- Parties cannot agree, so they do agree to 
continue negotiating. 

(xiii) Shift to another approach of conflict resolution- The parties are unable
to reach an acceptable settlement, and move to another method of 
dispute resolution.

The  final  negotiation  stage  is  very  crucial  and  it  requires  a  well-trained
mediator to sail through the remaining impasse and bring parties to a negotiated
deal. A novice mediator might fail in such situation. What is required on the part of
the mediator is to remain determined in his pursuit of bringing a successful closure
of the mediation. Even where negotiations have not yielded any result, the skilled
mediator will shed light on the positive outcome, if any, generated out of the joint
endeavours.

6. Closure: Stage Six

It is important that a process initiated, must end finally. Closure is the last
process in mediation.  Mediation may terminate in a  number of circumstances.  It
terminates  when  the  parties  have  resolved  all  their  issues,  or  when  they  have
resolved some issues and decided to take the others into a different forum such as
arbitration or litigation. It may come to an end when one party simply walks out of it
saying that he/she does not want to continue with mediation; or when the mediator
decides that it is inappropriate to continue with mediation as there is no reasonable
prospect of resolution, or otherwise, unethical to continue with mediation. Hence,
closure envisages both, successful and unsuccessful outcome(s).

In  case  of  successful  outcome,  settlement  terms  are  reduced  to  writing
leading to a formal agreement between the parties.  In order that this mediated
agreement becomes legally enforceable, it must be duly signed by the parties and
mediator.  28  The  settlement  may  also  contain  an  implementing  or  monitoring
mechanisms for the current as well as future differences or conflicts that may arise.
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If the mediation was court mandated, the mediator will probably be required
to file a report of „impasse  with the court. 29 Most courts will accept a report from‟
the  mediator  which  states  when  the  mediation  occurred,  who  appeared  at  the
mediation, and that no agreement was reached. While some judges may want to
know why no agreement was reached, rules of confidentiality will  often prevent
mediators  from  providing  this  information.  However,  if  the  case  was  mediated
voluntarily or pursuant to an agreement of the parties, there is normally no need
for the mediator to write a report. If there is alleged non-compliance with what was
settled in mediation, then one party must take the additional step of filing a court
case to enforce the mediation agreement as a contract.

Where the mediation ends without settlement terms being agreed, there are
no specific formalities. Some mediators conscientiously persevere in assisting the
parties to reach agreement despite the imminence of ending the process. Mediators
encourage the parties and advocates to consider returning to mediation (with the
same or different mediator) if they think it would be helpful. The process finally
ends on a positive note with the mediator s concluding address in which he thanks‟
the party for their time and effort at the mediation. 

Concluding Remarks

Mediation is a structured process, though it may vary and adapt itself suitably
depending upon the nature and context of the dispute. The stages in mediation
constitute a flexible, creative and non-legal process, unfettered by rigid procedures
and  rules.  The  role  of  mediator  is  extremely  crucial  during  all  the  stages  of
mediation.  A  trained  mediator  through  his  variegated  skills  and  expertise  can
facilitate  parties  to  the  negotiating  table,  leading  perhaps  to  the  constructive
resolution of the dispute. The process is lauded for its essential attributes, such as
flexibility,  informality,  creativity,  confidentiality,  parties  self-determinative  role‟
etc.,  which  are  absent in  adjudicative  processes.  Parties  to  mediation  have  full‟
opportunity to participate in the decision making process. In that sense, mediation
affords procedural fairness to the parties. However, the concerns remain high that
in  absence of the skilled mediator,  the process might generate legal,  as well  as
ethical challenges.
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BREAKING THE IMPASSE

“The Unique Mediation Opportunity”

Mediation provides a unique opportunity for the parties as it relates to the

opportunity  of  a  negotiated  resolution  of  their  case.  Typically,  in  a

negotiation,  one  party  gets  to  his/her/its  goal,  the  other  party  gets  to

his/her/its  goal,  and rarely  are those goals  the same.  If  impasse occurs,

litigation will commence, continue, or be completed. Absent facilitation, no

one  is  encouraging  getting  back  to  re-evaluation  or  re-negotiation.

Certainly  someone  can  suggest  continuing  negotiation,  but  typically

neither side wants to show the other such interest (it being perceived as a

weakness in the negotiation process).

Mediation, on the other hand, brings to the table that facilitation that is

otherwise missing in a pure negotiation context. The neutral, while there to

facilitate the negotiations, is also there as an advocate for the process. The

mediator represents resolution similar to the responsibility of an attorney

to represent his/her client. The mediator is going to work as hard for the

process as the attorneys are going to work for their respective parties.

In this regard, the mediator serves as both the vehicle and the opportunity

for breaking impasse. The sooner the mediator is brought into the process,

the better and more able the mediator is to assist the parties in getting to

“yes”. The mediator can assist with the exchange of information, as well as,

the exchange of communications, as well as, the exchange of offers. The

mediator  can  expedite  information  gathered,  as  well  as,  filter

communications.  Therefore,  “breaking impasse”  becomes the mediator’s

responsibility from beginning to end.

In the beginning,  the mediator can assist  parties  in  getting to  the table

through  designing  of  the  mediation  process.  This  can  include  not  only

exchanges  of  information,  but  also  the  establishment  of  pre-mediation

caucuses with one or more parties. Especially in multi-party, mass tort, and

class  action  cases,  design  of  the  mediation  is  vital  to  the  ultimate

resolution. It also stabilizes the relationship of the parties in getting to the

table.
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In  complex cases (including mass torts  and class  actions),  there are four

aspects to the opportunity of breaking impasse in closing the deal.

1.   CALLING ON THE LEADERSHIP

It is not unusual in complex cases for each room to have a number of

participants—bothlawyers and non-lawyers. Among the lawyers there may be

in-house counsel, as well as, outsidecounsel; there may be referral attorneys, as

well as, litigating attorneys. As for the parties there may be the Plaintiff, as well

as,  Plaintiff’s  family  (sometimes  to  include  extended  family).  On  the

Defendant’s side there may be corporate representatives, as well as, insurance

coverage  representatives.  Among  insurance  representatives  there  may  be

primary  carriers,  as  well  as,  excess  carriers.  Speaking  to  a  particular  side

involves  a  multitude  of  personalities,  interests,  and  perhaps  negotiating

strategies.

The ability to call on the leadership of each room is a matter of timing, as well

as, identification. Who is the right person to call on at that right time to meet

with  the  right  representative  from the other  side?  Sometimes this  requires

more than one person from each side.

In a case where two companies were suing one another (one on a promissory

note  and  the  other  on  fraud)  each  room  had  a  combination  of  corporate

representatives,  in-house counsel  and outside counsel.  It  was  clear  that  the

formal  position  of  the  parties  would  not  and  could  not  achieve  resolution.

(Each side was insisting on the flow of money going to them not from them).

The  ability  to  break  impasse  was  the  ability  to  bring  the  corporate

representatives together to make a business decision as opposed to a litigating

decision. This could not occur the first thing in the morning nor after opening

session. In fact, it could not occur until both sides had frustrated their formal

negotiating  positions  and  reached  a  point  where  their  negotiating  strategy

had, in essence, failed with neither party willing to cross the demarcation line

of zero. The opportunity of bringing the corporate representatives into a room

(with the agreement of their counsel—both in-house and outside) was the key

to the ultimate resolution. In a private session, the parties agreed to enter into

a buy-sell arrangement of the outstanding minority shares which one party had

of the other parties’ company. The note was forgiven and the claim for fraud

was dismissed. The case was resolved.
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In  a  case where  sixty-three  property  owners  were  being sued  for  wrongful

death and personal injury of several  workers, each room had a multitude of

parties, party representatives, and/or attorneys. Prior to the mediation leaders

from both rooms emerged among counsel so as to be able to look for direction

from that counsel during various stages of the negotiation. By establishing this

leadership prior to the mediation, the parties knew who the leadership was and

the mediator knew who the “go to” persons were so that after a multiple day

mediation, all claims of all parties were resolved against all Defendants.

There are circumstances where insurance representatives may have conflicting

interests with corporate representatives, or where insurance representatives

have  conflicting  interests  among  themselves  (especially  where  primary  and

excess carriers have different interests to protect). So too in a Plaintiff’s room,

there may be differing interests between the Plaintiff’s referral attorney, the

litigating attorney, and a guardian ad litem. In each case, calling on leadership

at  the right  time avoids  divisiveness and gets  direction where impasse may

otherwise occur.

Once  that  leadership  is  identified  and  can  be  brought  together  from  the

respective sides, separate or joint dialogue can occur to (1) rebuild trust, (2)

define goals, and (3) find a new direction to the negotiation that is mutually

acceptable.

2. COURT DIRECTION

Court direction can be a vital tool whether suggested or actually implemented.

Where parties have varying views as to what a judge, jury, or appellate court

will do, the opportunity of  “testing it” can be a means of breaking impasse.

Such court opportunities exist with pre-trial conferences, summary judgments,

and settlement conferences.  They also exist  in mock juries,  focus groups or

settlement juries.

Where a court can give some direction without the parties disclosing the status

of  their  actual  negotiations,  such direction can  be very  helpful.  A  summary

judgment motion as it may relate to one or more issues may, likewise, be of

great help. It is usually best to keep the judge away from the actual settlement

between the parties; however, there may be times that the judge can assist in

requiring all parties or persons with full settlement authority to be present—

whether  in  subsequent  settlement  conference  or  in  a  court  ordered  re-

mediation.
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While pre-trial conferences, summary judgments, and settlement conferences

are well-known,  mock juries  or focus groups and settlement juries may not.

Mock  juries  and  focus  groups  give  the  parties  an  opportunity  to  test  the

receptiveness of their position before assimilated jurors of similar backgrounds

to  that  of  the  venue  at  issue.  When  such  mock  juries  or  focus  groups

produceconflicting  results  (Plaintiffs’  focus  group  shows  results  contrary  to

what  the  Defendants’  focusgroup  may  show—resulting  in  impasse),  a

mediation focus group may be in order. Such a mediation focus group allows

the mediator to facilitate assimilating a group of jurors and allows each party to

make  their  own  private  presentation  to  said  jury.  Thereafter,  the  jury  can

render a  decision and confidentially  answer confidential  questions posed by

each side. Neither side will know the other’s questions or the jury’s answer to

those  questions.  To  the  extent  that  a  verdict  is  requested,  it  will  be

forthcoming and made known as agreed upon by the parties. Obviously, any

such result is non-binding and remains confidential as to the participants.

The implementation of a  court order or focus group may not be necessary.

Merely the suggestion of the utilization of such direction may allow the parties

to re-think their positions and provoke further dialogue and re-evaluation.

3.  CONDITIONAL OFFERS

Where negotiations are stalled either because the Plaintiffs are too high or the

Defendants are too low, conditional offers can be a means of breaking impasse.

Where Plaintiffs will not move below ten million dollars and the Defendants

suggest the opportunity of negotiating is in six digits,  conditional offers can

free  the  parties  from  the  “cancer”  of  relationship  bargaining.  Many  times

higher  offers  from Plaintiffs  and  lower  counter-offers  from Defendants  are

provoked because each side is looking at the relationship of their offer to that

of the other side. Such relationship bargaining is not helpful to the mediation

process.

While the mediator will typically urge the parties to make negotiating moves,

not in relationship to the other sides’ numbers, but in relationship to their own

goals, often times the parties do not abide by such worthy suggestion, or can

not do so. It is in this circumstance that conditional offers play a role. Many

times  such  conditional  offers  must  await  several  rounds  of  3negotiation.

However,  when the parties  remain very far apart after two or three moves,

sometimes conditional offers are called or at an earlier stage.
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Conditional offers are also known as bracketing or framing of the negotiation.

The beauty  of the conditional offer is that where a Plaintiff will not go below

ten million dollars because a Defendant has not gotten to a million dollars (or

vice versa), a conditional offer can suggest that the Plaintiff will come below

ten million dollars, if the Defendant will come to a certain level. Alternatively, a

Defendant can indicate that it is willing to go to a certain level if, and only if, the

Plaintiff comes below a certain level.

While it is each sides’ intention to get the other side to accept the conditional

offer or bracketing, the failure of such acceptance is not fatal. In fact, it can

assist in “jump starting” the negotiations. That is to say that where the parties

have been above ten million dollars and below one million dollars, a conditional

offer from the Plaintiff can suggest some seven digit area that the Defendant

may be able to accept or be willing to negotiate at a different or competing

bracket.Once  the  brackets  are  identified,  there  is  a  means  of  negotiating

between  the  brackets,  typically  called  “negotiating”  or  “narrowing”  the

brackets. A number of offers or counter-offers involving bracketing can get the

parties  to  “yes”  in  an  expedited  fashion.  Bracketing  opportunities  can

reinvigorate the process.

4.  MEDIATOR’S PROPOSAL

Where the parties have gotten to the point that neither side will  make any

further movement,impasse occurs. In a negotiation, “it’s over”. In a mediation,

“it’s just begun”.

The mediator and the parties need to realize that the Mediator’s Proposal may

be the mediator’s one “silver bullet” to assist the parties in resolving their case.

Therefore, it must generally be used with a high level of discretion and at the

end of the negotiating process in order to break the impasse.

This proposal can not be a proposal of any one party. Rather, it must be that of

the mediator. The Mediator’s Proposal is not a suggestion of what the judge,

arbitrator or jury will do; rather it must be understood to be in the context of

the  mediation.  That  is  to  say,  that  the  Mediator’s  Proposal  is  an  effort  to

“stretch”  both  parties  beyond  that  which  they  would  otherwise  move  in  a

negotiated fashion, but not so far as to lose the opportunity of obtaining a

resolution.  In essence,  it  is  a “Mediator’s  Proposal” and not a proposal  of a

judge, jury, or appellate court.
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The mediator must first determine that the parties are willing to accept the

concept of a Mediator’s Proposal. That concept works as follows: If the concept

is accepted, the mediator will determine that number above and below which

he/she thinks the parties will be willing to go. The number is published to both

sides either separately or jointly (typically, it is done separately). The mediator

then solicits two yeses or otherwise publishes two no’s. The responses will be

and will remain strictly confidential.

The mediator will never disclose what a party individually says. The mediator

will simply disclose two yeses or two no’s. If the mediator confidentially hears a

yes and a no, he/she will only publish 2 no’s. The mediator will never disclose if

any one party said yes. Sometimes the parties can make their response at the

mediation itself. Sometimes the mediation must adjourn to give the parties an

opportunity to re-evaluate their position in light of the proposal made.

While  sometimes  the  only  issue  is  “the  number”,  there  are  occasions—

especially in complexcases—where other terms and conditions must be a part

of this proposal. Accordingly, the mediator should include all material terms as

a part of the Mediator’s Proposal. Such terms include non-monetary remedies,

as  well  as,  monetary  remedies.  They  include  payment  terms,  releases,

anddismissals.  Some  proposals  can  be  quite  brief;  others  may  be  quite

elaborate. Some proposals may need to take stages, i.e. preliminary framework

approval and thereafter, more specific details, termsand conditions. Once the

Mediator’s  Proposal is  established and communicated,  the parties should be

given  a  reasonable  period  of  time  for  determining  its  acceptability  and

delivering their confidential response to the mediator. Considerations in this

regard are as follows: (1) Should you allow the parties to leave the mediation

session and have the opportunity  to consult with other people? (Sometimes

this can be very helpful; sometimes it can be very harmful.) (2) Do the parties

need  to  seek  advise  of  persons  of  higher  authority  whether  individually,

committees or boards? (3) Is  it  helpful to “get away” from the table,  take a

“breather”,  and  “sleep  on  it”.  (Again,  this  can  beboth  helpful  and  harmful

depending on  the  circumstances  and  the people  involved).  Such  reasonable

time period, therefore, must be determined under the particular circumstances

of the mediation.

The Mediator’s Proposal is the most unique aspect of a mediation that clearly

separates  the value of  the  mediation process  from that  of  the  negotiation

process. The successfully executed Mediator’s Proposal makes the difference in

breaking impasse.
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CONCLUSION

Parties  call  on  the  mediation  process  anticipating  that  a  third  person  is

necessary to help the parties do what they can not otherwise do. Mediation

concepts such as convening or designing the mediation,  conducting opening

sessions,  and  facilitating  negotiations  all  have  their  own  unique  values.

Breaking impasse is the most vital role a mediator can be called on to achieve.

The parties must be patient with both the mediator and the process so as to be

able to look for such opportunities at the right time in the right way. Premature

efforts to break impasse will  result in failure. Allowing the parties to define

their  own impasse and then be prepared to  do something about it  is  vital.

Remember  to  establish  the  distinction  between  breaking  impasse  of  the

process  and  breaking  impasse  of  the  negotiations.  The  former  should  be

considered at an earlier stage, the latter should be considered at a later stage.

Each case has its own timeline; and other than a general statement, no one rule

can  apply  to  all  mediation  circumstances.  The  mediator’s  ability  to  break

impasse of process or negotiations at the right time in the right way is the key

to a successful mediation.

Respectfully submitted,

N.PADMAVATHI
II ADDL. SENIOR CIVIL JUDGE

VISAKHAPATNAM
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                         The activity  of mediation appeared in very ancient  times.  The  practice developed

in ancient Greece and then in Roman Civilization.  Some cultures regarded the Mediator as a Sacred

figure, worthy and a particular respect. Members of peaceful communities frequently brought the

disputes before the local leaders  or wisemen  to resolve the local conflicts.  Earlier, in India also, the

disputes used to be settled in Panchayats headed by the village elders.   With the evaluation of

Common Law System in our Country during the collonial rule, people started  approaching the Courts

of Law to get fair and impartial justice which they could not get in panchayats some times.   This

gradually led to explostion  of litigation in the Courts which in turn leads to escalation in amounting

new  cases   coming  in  and  every  increasing  of  backlog  which  seems  to  have  assumed

insurmountable preposition making access to justice to public at large a far delayed and long run

process.

In order to render speedy justice and to reduce the pendency in the Court and to keep pace

with the gloabalization of commerce, the methods of Alternative Disputes Resolution Systems like

Lok-Adalats, Mediation, Arbitration and Conciliation are being  introduced.  Introduction of Section 89

and Order 10 Rule 1A, 1B and 1C by way of 1999 Amendment in the Code of Civil Procedure  1908 is

a radical advancement  made by Indian Legislature  in embracing the system of “Court Referred

Alternative Dispute Resolution”.  It provides that  the Court may reformulate  the terms of possible

settlement and refer the same for  mediation and where a dispute is referred for mediation, the

Courts shall effect a compromise between the parties.

M E D I A T I O N :

 Mediation is  a  process,  in which,  a nuetral   third party (mediator)  assist  the Disputing

Parties  in  resolving the  dispute.    A  mediator  works with the parties to  help them to reach an

agreement, but the mediator has no decision making authority. In mediation process, the disputing

parties discuss their disputes with a third person who assist them  in reaching a settlement.  The

focus  of mediation meeting is to reach  a common sense  settlement agreeable to both parties.  

STAGE OF MEDIATION PROCESS: 

I. Stage One  :  Convene:

Convene is the first stage in conflict intervention.  After talking with the initiator of the
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mediation, the mediator should contact each of the other parties. A letter to each responding party

may be the best approach, explaining the mediation process and the advantages of mediation

over  litigation  and  other  dispute  resolution  processes.  A  phone  call  can  then  be  initiated,

explaining the mediation process to the responding party(ies) in person and answering questions.

The mediator can also offer to meet with responding parties personally. The convening process will

often need to be customized to meet the specific needs of the parties and their representatives.

The mediator must do the following  tasks in order to convene the mediation: 

(1) contact the disputing parties;

(2) build credibility for the mediator personally and for the process of mediation;

(3) establish rapport with the disputants; and,

(4) educate participants about the mediation process.

 The ultimate goal in the convening stage is to create a willingness on the part of the

parties  to  enter  into  the  mediation  process.  In  other  words,  a  mediator  hoping  to  convene  a

mediation must find a way to gain commitment from the disputing parties to mediate.

II.   Stage Two :  Mediator’s Opening Statement: 

Mediator enters a dispute by court  referral  or  by direct  choice of  the participants.  The

commencement of the mediation is typically marked by an  “opening statement‟ of the mediator.

 This introductory stage is vital to the establishment of a relationship that will facilitate the rest of

the mediation process. The mediator must provide initial structuring, gain the participants'  trust and

cooperation in the process by highlighting the advantages of mediation. There are several reasons

for beginning the mediation in this fashion:

i. to educate the parties about mediation,

          ii. to establish the procedures and the mediator's role,

            iii. to put people at ease,

            iv. to convey a sense of mediator's  competence and skill, thereby inviting trust and
                 comfort with the process and the mediator,

            v. to reconcile any conflicting expectations regarding what will happen in mediation.

In the opening statement the Mediator  introduces himself to the parties and their counsel,

and apart from that he explains the process of mediation that it is voluntary, confidential, self

determined, informal and flexible. He also explains about the Role played by him in the mediation

process as a Mediator, and the role played by the parties and their counsel. He also explains about

the procedures which will govern the process, and the styles or approach of mediation.

During  the  mediator's  introduction,  all  participants  are  introduced.  The  mediator  then

describes his/her role, explains the mediation process, and sets out any ground rules that guide the
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process. The mediator may also  discuss about the benefits of the process, legal parameters, such as

confidentiality and enforceability of settlement. In order to gain the disputants'  trust and confidence,

a mediator should assure the disputants about his impartiality about the dispute and the individuals

involved. The mediator's opening statement should be clear and concise. The mediator should focus

the opening statement on the parties, to talk directly to them, and to ensure their understanding of

the process.

III.  Stage Three :    Disputants’ Opening Statements: 

      Following the opening statement by the mediator, it is then,  the turn of the parties to begin.

Each party is provided with an equal time to talk and the choice of who speaks first is left to the

parties, although normally the person who initiates the dispute will speak first. The stage is also

called  “ventilation‟  as  the  parties,  locked  in  bitter  dispute,  is  likely  to  furiously  air  his/her

grievances.  The  mediator  should  calm the  things  down and request  parties  not  to  loose  their

composure while making the opening statement. The parties and/or their representatives should be

able to ventilate their views of the case or dispute. The opening statement stage provides a time for

parties to fully express and explain to the mediator, and more importantly, to each other, how they

view the dispute in their own words.The mediator must listen carefully the statements of the parties,

the manner in which the information is shared, and the order of presentation are all important pieces

of information.The mediator should usually let each disputant take as much time as needed without

interruption from the other party or the mediator.  When the first party is finished, the mediator

should not ask the other to “respond‟, but rather should invite a description or explanation of that

party's issues and concerns. The second person to speak often feels defensive- the mediator's job is

to put the parties at ease enough to share what is important to them.

After each party has spoken, the mediator will then identify and summarize the issues as

put  forth  by  the  parties.  To  perform  that  important  task  requires  a  mediator  to  organize  the

information accurately and constructively. For this purpose, mediator may take “notes‟ after letting

the  parties to know about the purpose of such note-taking. Parties should be re-assured that such

notes will remain and cannot be used as evidence in formal proceeding. A mediator's notes serve

three important purposes:

i. identification of the issues which the disputants wish to address

          ii. clarification of statements/issues for the mediator

            iii. record of “movement” with regard to offers and solutions

After the conclusion of the opening statements by the parties, the mediator has to summarize the

parties' opening statements. The mediator will summarize what each party has said.  The purpose of

the summaries are:
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       i. to assure the parties that the mediator has heard, noted and summarized their

             individual issues and concerns,

        ii. to give each party the opportunity to hear through the mediator the other side's

           version a second time.

IV.  Stage Four :  Joint Session

After all participants and/or their representatives have presented their views through their  opening

statement, at this point, the mediator may try to lead the disputants to joint discussion and get them

talking directly with each other in his presence. This phase may come before or after the separate

meeting between a party and mediator. Generally, the mediator has a tough time during this phase

as parties are likely to engage in bitter accusation and counteraccusations. He has to ensure that

parties engage in constructive talks. The primary objective of the joint session are:

           i. to gather information,

             ii. to provide opportunity to the parties to hear the perspectives of the other parties,

           iii. to understand facts and issues,

           iv. to understand perspectives, relationship and feelings,

            v. to understand obstacles and possibilities, and

           vi. to ensure that each participant feels heard.

In this stage of mediation,  the mediator should  identify the issues and the interest of the

parties in the said dispute. The parties may be clear about their position, on the dispute but, it is not

always the case that the reasons for that position are apparent. Hence it is vital that mediator assists

the parties to uncover the issues and interests, or the reasons, for the position held. He should

educate the parties about usefulness of interest-based negotiation. He should help the parties in

identifying their revelant interests. 

3.2. Agenda Development:

     The mediator should develop an Agenda of discussion which includes listing issues, interests

and concerns of the parties. The issues in dispute will be recognised and the dispute is broken into

parts so that the issues are dealt with and an agreement can be reached. 

3.3. Identifying Common Ground:

    Even where parties are unwilling to agree on contentious issues, but there will be some common

issues or grounds, which need to be identified and addressed by the mediator and motivate the

parties to resolve the dispute. Some of the common grounds are:

 to end the dispute

 to end the dispute within a time period or as soon as possible.

 willingness to keep the matter out of court. This may be for variety of reasons like, litigation

costs, excessive delays, and uncertain result in court.
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 the parties may wish to keep the relationship that they had prior to the dispute in place

rather than let it collapse because of the dispute.

      The mediator  has  to  identify  the said common grounds and  push the parties  towards

negotiated deal  in  mediation.  By identifying the common ground,  it  will  be clear  that  there are

options for resolution to which all parties agree. The  Mediator should encourage parties to generate

options. The Mediator may do brainstorming and reality testing of the options with a view to those

options satisfying the identified interests of the parties. Where the parties are stuck over issues, the

mediator has to employ a range of tactics to break the deadlock, and to keep the mediation moving. 

 V.  Stage Five :      Caucus or Separate Session: 

When the parties have reached an impasse then the mediator should have a caucus or

separate meeting between the mediator and a party (accompanied with or without advocate). It

involves private discussions about issues, interests, and options for resolution. The call for caucus

has to come from the mediator when parties have reached an impasse. Speaking privately to the

parties will allow the mediator to discuss issues that the parties may be uncomfortable talking

about in front of each other. The separate session can alleviate such concerns and, at the same

time, give the mediator an understanding of what is really driving the dispute. The mediator must

never disclose information discussed in caucus with the party,  unless the disclosing party had

authorised the mediator to do so. The mediator can use such information to assist both parties in

settling on options that will satisfy interests. Separate sessions detailed questioning can be done

by the mediator which, cannot be possible in joint session. 

Another, important use for separate sessions is the discovery of the best alternative to a

negotiated settlement (BATNA) and/or the worse alternative to a negotiated settlement (WATNA).

Another valuable use of the separate session is when there are the heightened emotions at play in

in the dispute, in such cases,  it is better to separate the parties sooner rather than later. This will

diffuse any tensions that threaten to destabilise the mediation.  It should be borne in mind that

mediation is really a process owned by the parties and they should be allowed to dictate the

procedure for reaching an agreement. 

 The mediator after conducting a separate  sessions with one or more with one party to

settle the issues and interests and to generate the first set of options, he  may conduct the next

separate session with the other party and follow the same process of option generation with that

party. This repeat exercise depends on the situation, and may see mediator going back and forth,

shuffling between the parties,  seeking agreement on the various options being suggested by the

parties. As the mediator moves from option to fashioning a settlement on behalf of the parties, he
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or she should do reality testing of the options. Reality testing means testing the option for its

potential. In other words, will the option practically work if parties agree on it? Further, how will the

option work if the parties agree on it? 

   VI.   Stage Six:  Final Negotiation & Deal - Making: 

Final negotiation stage involves activities initiated by both the parties and the mediator to

reduce the  scope of  substantive  and procedural  differences between parties,  so  as   to  move

towards a formal agreement leading to the termination of conflict. This is the final joint meeting

between the parties in the presence of mediator before the closure of mediation. In this stage, the

miscommunication or  misunderstanding,  are  discussed and removed,  before parties reach the

resolution of the disputes. If deadlock worsens, then they may,  discontinue mediation and settle

their dispute in other forum like court. 

The final negotiation stage is very crucial and it requires a well trained mediator to sail

through the remaining impasse and bring parties to a negotiated deal. A mediator is to remain

determined  in  his  pursuit  of  bringing  a  successful  closure  of  the  mediation.  Even  where

negotiations  have  not  yielded any  result,  the  skilled  mediator  will  shed light  on  the  positive

outcome, if any, generated out of the joint endeavours. 

VII. Stage  Seven    :    Closure 

 Closure  is  the  last  process  in  mediation.  Mediation  may  terminate  in  a  number  of

circumstances. It terminates when the parties have resolved all their issues, or when they have

resolved some issues and decided to take the others into a different forum such as arbitration or

litigation. It may come to an end when one party simply walks out of it saying that he/she does not

want to continue with mediation; or when the mediator decides that it is inappropriate to continue

with mediation as there is no reasonable prospect of resolution, or otherwise, unethical to continue

with mediation. Hence, closure envisages both, successful and unsuccessful outcome(s). In case of

successful  outcome,  settlement  terms  are  reduced  to  writing  leading  to  a  formal  agreement

between the parties. This formal agreement becomes legally enforceable agreement. It must be

duly signed by the parties and mediator.

The  settlement  may  also  contain  an  implementing  or  monitoring  mechanisms  for  the

current  as  well  as  future  differences  or  conflicts  that  may  arise.  If  the  mediation  was  court

mandated, the mediator will probably be required to file a report of impasse with the court.

If the case was mediated voluntarily or in pursuant to an agreement of the parties, there is

normally no need for the mediator to write a report. If the terms in the final agreement which were

settled between the parties in mediation, then one party must take the additional step of filing a

court case to enforce the mediation agreement as a contract.
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ROLE OF THE MEDIATOR:

The principal  role of the mediator is to facilitate communication between the parties in

conflict with a view to helping them to reach a voluntary resolution to their dispute that is timely,

fair  and  cost-effective.  Although  the  mediator  manages  the  meeting  and  is  in  charge  of  the

proceedings,  he/she  should  not  impose  solutions  or  decisions  and  has  no  power  to  force  a

settlement.   A  solution  should  only  be  reached  by  agreement  between  the  parties.  They  are

responsible for the ultimate resolution of the dispute. Furthermore, a mediator has no right or duty

to provide legal advice to the parties even if he/she happens to be a lawyer. The parties should

seek legal advice solely from their legal counsel. The mediator, however, may raise issues and

help parties explore options. 

Following his/her appointment, the mediator will contact the parties or their counsel to fix a

date for the holding of the first meeting. Mediation parties may be assisted by an advocate, legal

procurator  or  any  individual  designated  by  them  whether  before  or  during  the  mediation

proceedings. At the first meeting, the mediator will:

 request  the  parties  to  sign,  jointly  with  him,  the  Centre’s  Model  Mediation  Agreement

setting out the terms and framework for the conduct of the mediation process;

 give a brief description of his role and that of the parties and explain the mediation process

with particular reference to the statutory provisions regulating confidentiality;

 discuss with the parties whether they agree to give their consent in writing authorising

him/her to hold separate meetings with each of them on an individual basis;

 invite  the  parties  to  give  a  brief  account  of  the  facts  of  the  dispute  from  his/her

perspective. 

 ask questions to clarify certain matters for the purpose of assisting the parties overcome

any obstacle and explore options for settlement.

DUTIES OF THE MEDIATOR:

A mediator has the following duties to observe:-

 Code of Conduct: 

Mediator are required by the Act to follow the Centre’s Code of Conduct   for Mediators in

the performance of their duties as mediators.

 Impartiality:      

 A mediator shall mediate only those matters in which he/she can remain  impartial.

 Confidentiality: 

Confidentiality  is  the  cornerstone  of  the  mediation  process.  The  Act  stipulates  that

everything said during the course of mediation, including all communications between the parties

and the mediator are confidential   and no evidence of  anything said or  documents produced
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during  the    mediation  process  are  admissible  in  any  litigation  proceedings.  Moreover,    the

mediator cannot be summoned as a witness on what took place and on   what came to his/her

knowledge during mediation.

 Conflict of interest  : 

      The mediator should not have any conflict of interest in the subject matter

of the mediation.  

Communication in Mediation:-

Communication is a Process of Transmission of Information from one Person to another. It

does not mean just TALKING and LISTENING. Its intention is to convey a message. The purposes

of communication are as follows:-

• To express our feelings/ thoughts/ ideas/ emotions/ desires to others.

• To make others understand what and how we feel/ think.

• To derive a benefit or advantage.

• To express an unmet need or demand.

Communication  is  conveying  a  message  to  another,  either  through  words  or  through

gestures, or facial expressions, or all of them. Communication would involve a Sender, who sends

a message; a Receiver, who receives the message; and a Channel, the medium through which a

message is transmitted. The information that is sent to the Receiver should be understood and

decoded by him, and he should respond to the message communicated to him. In an emotional

stage,  the  Communications  may  be  conveyed  through  body  language,  gestures,  words,  etc.,

involuntarily. The Mediator should be alert to observe such expressions. Communication may be

verbal  or  non-verbal.  Studies  reveal  that  in  any  Communication,  55%  of  the  meaning  is

transmitted through body language,  38% is  transmitted through the attitude/demeanor of  the

communication, and 7% is transmitted through words. The Mediators should be very attentive

towards the verbal and non-verbal communications taking place in the Mediation.

The effective Communication can be made by way of -

i) Using simple and clear language.

ii) Avoiding difficult words and phrases.

iii) Avoiding unnecessary repetition.

iv) Being precise and logical.

v) Having clarity of thought and expression.

vi) Responding with empathy, warmth and interest.

vii) Ensuring proper eye contact.

vill) Being patient, attentive and courteous.
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ix) Avoiding unnecessary interruptions.

x) Having good listening abilities and skills.

xi) Avoiding making Statements, Comments or Responses that could cause a 

negative effect on the Parties in the Process of Mediation.

The Communication may be ineffective, if there are:-

i) Differences in Perception, i.e. where the Sender's message is not understood correctly by 

the Receiver.

ii) Misinterpretation and distortion of the message by the Receiver.

iii) Differences in language and expression.

iv) Poor listening abilities and skills.

v) Lack of patience.

vi) Withholding or distortion of valuable information by a Third Party/ Intermediary, where a

     message    is      transmitted    by   the   Sender   to   the   Receiver, through such Third 

     Party/Intermediary.

The Mediator should have Communication Skills, while conducting the Mediation. Such 

Skills are as follows:-

(A)   Active Listening:- Parties participate in Mediation with different feelings. They hope that they

will be heard and understood by the Mediator. So, the Mediator should listen to them very actively

and attentively.  He has to listen the words,  and pay attention to the Body language, and the

context of the communication. He should not interrupt the Parties unnecessarily.

(B)  Listening  with  Empathy:-  In  the  Process  of  Mediation,  the  Mediator  should  listen  with

empathy. The word ‘Empathy’ means the ability of the Mediator to understand and appreciate the

feelings and needs of the Parties, and to convey to them such understanding and appreciation,

without  expressing  agreement  or  disagreement  with  them.  It  helps  the  Speaker  to  be  less

emotional and more Practical and reasonable. Empathy is different from Sympathy. The Mediator

should understand the said difference.

(C)  Body Language:-  The Mediator should use the appropriate body language of the Listener,

which indicates to the Speaker that he is attentive, and that he is interested in listening, and is

giving importance to him. In the case of Mediators, the appropriate Body Language are as follows:-

(i) Symmetry of posture, which reflects mediator's confidence and interest.

(ii) Comfortable look, which increases the confidence of the Parties.

(iii) Smiling face, which puts the Parties at ease.

(iv) Leaning gently towards the Speaker, which is a sign of attentive listening.

(v) Proper eye contact with the Speaker, which ensures continuing attention.
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(D) Asking the Right Questions:- In Mediation, the Mediators have to ask Questions to the

Parties, to gather information, or to clarify the facts and interests of the Parties, or to alter the

perception of Parties. However, such Questions must be relevant and appropriate. It should be

used  with  discretion  and  sensitivity  by  the  Mediator.  It  is  a  Tool  which  should  be  used  with

discretion and sensitivity. Timing and context of the questioning are important. Different types of

questions will be appropriate at different times and in different context. Appropriate questioning

will  also  demonstrate  that  the  Mediator  is  listening  and  is  encouraging  the  parties  to  talk.

However, the style of questioning of the Mediator should not be in the style of Cross examination.

The Questions should not indicate bias, partiality, judgment or criticism. The right questions help

the Parties and the Mediators to understand what the Issues are.

Apart from the above, the Mediator shall follow the following Communicative Techniques:-

1. Summarising: 

              In this Technique, the Mediator outlines the main points made by a Speaker. The summary

must be accurate, complete and worded neutrally. It must capture the essential points made by

the speaker. Parties feel understood and repetition by them is minimized.

2. Reflecting:

This Technique is used by a Mediator to confIrm that he has heard, and understood the

feelings and emotions expressed by the Speaker. Reflecting is a restatement  of  feelings  and

emotions in terms of the speaker's experience. Reflecting usually demonstrates empathy.

3.   Re-framing:

This Technique is used by the Mediator to help the Parties move from Positions to Interests,

and thereafter,  to  problem solving and possible  solutions.  It  involves removal  of  charged and

offensive words of the speaker. It accomplishes fIve essential tasks:

1. Converts the statement from negative to positive.

2. Converts the statement from the past to the future.

3. Converts the statement from positions to interests.

4. Shifts the focus from the targeted person to the speaker.

5. Reduces intensity of emotions.

NEGOTIATION:

Negotiation  is  a  Process  of  Communication,  wherein  the  Parties  try  to  find  a  mutually

acceptable solution to the dispute. Negotiation is an important form of decision making process.

The  essence  in  Mediation  is  an  assisted  negotiation  process.  The  purpose  of  Negotiation  in

Mediation is to help the Parties to arrive at an Agreement, which is as satisfactory as possible to

both  Parties.  The  Mediator  assists  the  Parties  in  their  Negotiations  by  shifting  them from an
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adversarial approach to a problem solving and interest based approach. He carries the proposals

from one party to the other, until a mutually acceptable settlement is found. It results in a fair

Agreement, preserving and enhancing the relationship between the Parties.

The Purposes of Negotiations are:-

a. To put across one's view points, claims and interests.

b. To prevent exploitation/harassment.

c. To seek cooperation of the other side.

d. To avoid litigation.

e. To arrive at mutually acceptable agreement.

BARGAINING IN THE MEDIATION:

Though  the  words  ‘Negotiation’  and  ‘Bargaining’  are  often  used  synonymously,  in

Mediation,  there  is  a  distinction.  Negotiation  involves  Bargaining,  and  Bargaining  is  part  of

Negotiation. Bargaining is a technique to handle conflicts. It starts when the Parties are ready to

discuss settlement terms. There are different types of Bargaining. Negotiation may involve one or

more of the types of bargaining, which are mentioned below.

(i)  Distributive Bargaining:-

 It is a customary and traditional method of bargaining, where the Parties are dividing or

allocating a Resource, (i.e., Property, Money, Assets, Company Holdings,  etc.).  In  Distributive

Bargaining, the Parties may not necessarily understand their own  or  the  other's  interests.  It

could lead to a win-lose result or a compromise, where neither Party is particularly satisfied with

the outcome. The Distributive  Bargaining  may  be  of  two  Forms,  i.e.,  Positional  Bargaining,

wherein the Primary focus of the Parties is on their positions (i.e., offers and counter-offers); and

Rights-Based Bargaining, which focuses on the Rights of Parties as the basis for negotiation, and

emphasis is on who is right and who is wrong. In some instances, both forms are used.

(ii) Interest based Bargaining:-

In it, a mutually beneficial Agreement is developed  based on the facts, law and interests of

both  Parties.  Interests  include  needs,  desires,  goals  and  priorities.  This  is  a  collaborative

negotiation  strategy  that  can  lead  to  mutual  gain  for  all  parties,  viz.,  "win-win".  It  has  the

potential to combine the interests of parties, creating joint  value  or  enlarging  the  pie.  It

preserves or enhances relationships. It has all the elements  of  principled  negotiation,  and  is

advised in cases where the parties have on-going relationships  and  /  or  interests  they  want  to

preserve.
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There are three essential steps in interest-based bargaining. They are:-

(a) Identifying the interests of Parties.

(b) Prioritizing the parties' interests.

(c) Helping the Parties develop the Terms of Agreement/ Settlement, that 

meets their most important interests.

(iii) Integrative Bargaining:-

It is an extension of Interest Based Bargaining. In it, the Parties  "expand the pie",  by

integrating the interests of both Parties and exploring additional options, and possible terms of

settlement. The Parties think creatively, by adding to or changing the terms for settlement. As the

interests and needs of both parties have been identified, it is easier to integrate the interests of

both parties and find a mutually acceptable solution.

ELEMENTS OF PRINCIPLED NEGOTIATION:

(a) Separate the Parties from the Problem:

     A Mediator should help the Parties to separate themselves from the Problem.

(b) Be hard on the issues and soft on the people: 

     The Mediator shall be hard on the Issues,  by  requesting  for  Documentation  on

damages, verify the accuracy of Numbers, and confirm the evidence provided by both Parties.

At the same time, the Mediator shall  encourage the Parties to be polite and cordial with each

other, and the Mediator will demonstrate the same qualities during Mediation.

(c) Focus on interests  :

In Negotiation, focus must be on interests rather than on positions. Hence, the Mediator

should help the Parties to shift the focus from their positions to their interests.

(d) Create variety of options:

The Mediator is required to facilitate generation of various options, and selection of the

option most acceptable to the Parties.

(e) Rely on objective criteria:

 When  the  Perceptions  of  the  Parties  differ,  in  appropriate  cases,  the  Parties  and  the

Mediator  can  rely  upon  the  objective  criteria,  like  Expert's  Opinion,  Scientific  Data,  Valuation

Report, Assessor's Report, etc., to examine the options, and arrive at a settlement.

Plea Bargaining- Meaning: 

In the Criminal Cases, Law is amended and Sections 265-A to 265-L, of Chapter 21-A, are

added to the Code of Criminal Procedure, 1973, vide Criminal Law Amendment Act, 2005. “Plead

Guilty and ensure  Lesser Sentence” is  the shortest  possible  meaning of  Plea Bargaining.  Plea

Bargaining can be defined as “Pre-Trial Negotiations between the Accused and the Prosecution,
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during  which  the  Accused  agrees  to  plead  guilty  in  exchange  for  certain  concessions  by  the

Prosecution”. Plea Bargaining can be of three types, i.e., Charge Bargaining, Sentence Bargaining

and Fact Bargaining. Plea Bargaining is applicable only in respect of those Offences, for which

Punishment of Imprisonment is upto the period of 7 years. It does not apply to the Offences, which

affect the Socio-economic condition of the Country, or which has been committed against Women,

or committed against a Child below the age of 14 years. The Application for plea bargaining should

be filed by the Accused voluntarily before the Court, which is trying the offence. The Complainant

and the Accused are then given time by the Court to work out satisfactory disposition of the case.

The Court may reduce the sentence to 1/4th, if the Accused pleads guilty. There shall be no Appeal

in  the  Case,  where  the  Judgment  has  been  pronounced  by  the  Court  on  the  basis  of  Plea

Bargaining.  The Compoundable Criminal Cases, to which Plea Bargaining is applicable,  can be

referred for Mediation, to enable the Parties to discuss, and to come at a Settlement, even before

filing the Petition for Plea Bargaining.

IMPASSE:

During Mediation, sometimes the Parties reach an Impasse. In Mediation, Impasse means

and includes a stalemate, standoff, deadlock, bottleneck, hurdle, barrier or hindrance. Impasse

may be due to various reasons. It may be due to an overt conflict between the parties; or due to

resistance to workable solutions, or lack of creativity, or exhaustion of creativity, etc. Impasse may

be used as a tactic to put pressure on the opposite party. There may also be valid or legitimate

reasons for the Impasse.

TYPES OF IMPASSE: 

There are three types of Impasse, depending on the causes for Impasse. They are:-

(i) Emotional impasse: Emotional impasse can be caused by factors, like Personal 

animosity, Mistrust, False pride, Arrogance, Ego, Fear of losing face, Vengeance, etc.,

(ii)  Substantive impasse: Substantive impasse can be caused by factors, like lack of  

knowledge  of  facts  and/or  law,  limited  resources,  despite  willingness  to  settle,  

Incompetence (including legal disability) of the Parties, Interference by third Parties, who 

instigate  the  Parties  not  to  settle  dispute  or  obstruct  the  settlement  for  extraneous  

reasons, Standing on principles, ignoring the realities, and adamant attitude of the Parties, 

etc.,

(iii) Procedural impasse: Procedural impasse can be caused by factors, like lack of 

authority to negotiate or to settle, Power balance between the Parties, Mistrust of the 

Mediator, etc.,
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STAGES WHEN IMPASSE MAY ARISE:

 Impasse can arise at any stage of the Process of Mediation.

TECHNIQUES TO BREAK IMPASSE: 

The Mediator shall make use of his/her creativity, and try to break impasse, by resorting to 

suitable techniques, which may include the following techniques:

(a) Reality Testing

(b) Brainstorming

(c) Changing the focus from the source of the offer, to the terms of the offer.

(d) Taking a break, or postponing the Mediation to defuse a hostile situation, to 

gather further information, to give further time to the Parties to think, to motivate 

the Parties for settlement, and for such other purposes.

(e) Alerting and cautioning the Parties against their rigid or adamant stand, by 

conveying that the Mediator is left with the only option of closing the Mediation.

(f) Taking assistance of other people, like spouses, relatives, common friends, well 

wishers, experts, etc., through their presence, participation or otherwise.

(g) Careful use of good humour.

(h) Acknowledging and complementing the Parties for the efforts, they have already 

made.

(i) Ascertaining from the Parties, the real reason behind the Impasse and 

seeking their suggestions to break the impasse.

(j) Role-reversal, by asking the Party to place himself/ herself in the position 

of the other Party, and try to understand the perception and feelings of the 

other Party.

(k) Allowing the Parties to vent their feelings and emotions.

(1) Shifting from joint session to separate session, or vice-versa.

(m) Focusing on the underlying interest of the Parties.

(n) Starting all over again.

(0) Revisiting the options.

(P) Changing the topic to come back later.

(q) Observing silence.

(r) Holding hope

(s) Changing the sitting arrangement.

(t) Using hypothetical situations or questions to help parties to explore new 

     idea and options.
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Reference to Mediation:

As per the Provisions of Order X, Rules 1-A of the CPC, after recording admission or denial of

Documents, the Court is under an obligation to direct the Parties to opt for any of the four modes

of Alternative Dispute Resolution Mechanisms, including Mediation. The request for reference of a

dispute  to  Mediation  can be  made  by  both  the  Parties.  A  wide  nature  of  Disputes,  including

Matrimonial,  Labour,  Motor  Accident  Claims,  Eviction  matters  between  Landlord  and  Tenants,

Complaints under Section 138 of the Negotiable Instruments Act,  Petitions under Section 125,

Cr.P.C.,  or  any compoundable offence can be referred for  Mediation. If  only one of  the Parties

makes a request, and the other Party is not averse to the idea of Mediation, the dispute can still be

referred. Any Court can otherwise make a reference of a dispute as provided under Section 89 of

Code of Civil Procedure. Lawyers can assist the Parties in the Mediation Proceedings. It has been

found that wherever the Parties are assisted by their Advocates, a Settlement is arrived at a bit

early, for the Lawyers can explain the weakness and strength of their respective cases, and the

time factor which might be taken in Litigation. As the Proceedings before a Mediator are informal,

the Parties can even bring any of their relations to assist them.

Conclusion:-

 Mediation is a structured Process, though it may and adapt itself suitably depending upon

the nature and context of the dispute. The stages in Mediation constitute a flexible, creative and

non-legal process, unfettered by rigid procedures and rules. The Role of Mediator is extremely

crucial during all the stages of Mediation. He can facilitate the Parties to resolve their disputes

amicably. It enables the Parties to Mediation have an opportunity to participate in the decision

making Process. A Mediator uses special negotiation and communication techniques to help the

Parties to come to a Settlement. The Parties can appoint a Mediator with their Mutual Consent, or a

Mediator can be appointed by the Court in a pending Litigation. A Mediator does not decide what is

fair  or  right,  does not  apportion blame, nor renders any opinion on the merits  or  chances of

success, if the Case is litigated. Rather, a Mediator acts as a Catalyst to bring the two disputing

Parties together by defining Issues, and limiting the obstacles to communication and settlement.

((()))
()
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SETTLEMENT OF DISPUTES OUTSIDE THE COURT AND FIRST HEARING

Article submitted by Sri Rayasam Sivakumar, XIII Addl. District Judge
-cum-IV Addl. Metropolitan Sessions Judge at Gajuwaka for the

Workshop No-IV to be held on 25-08-2018 at Visakhapatnam

“If we both exchange one rupee,
we have one rupee.

But if we both exchange one good thought,
we have two good thoughts.”

Great words said by Shri Vivekananda Ji:

Settlement  of  disputes  in  an  amicable  way  is  the  hall-mark  of

civilization. So far as formal litigation system is concerned, mediation, along

with other methods of Alternative Disputes Resolution, has been statutorily

recognized  by  the  Civil  Procedure  Code  (Amendment)  Act,  1999  which

introduced section 89 thereto. 

As  societies  grew  in  size  and  complexity,  informal  decision-making

processes became more structured and they gradually took the shape of a

formal justice delivery system. In fact, societies could not grow larger in size

and complexity  without  first  evolving a  system of  resolving disputes  that

could  keep  the  peace  and  harmony  in  the  society  and  keep  trade  and

commerce growing efficiently.

Judges  who  refer  the  cases  for  settlement  through  any  of  the  ADR

methods are known as referral judges. The role of a Referral Judge is of great

significance  in  court-referred  mediation.  All  cases  are  not  suitable  for

mediation. Only appropriate cases which are suitable for mediation should be

referred  for  mediation.  Success  of  mediation  will  depend  on  the  proper

selection and reference of only suitable cases by referral judges. 

Reference to ADR and statutory requirement Section 89 and Order X

Rule  1A  of  Code  of  Civil  Procedure,  1908  require  the  court  to  direct  the

parties to opt for any of the five modes of alternative dispute resolution and

to refer the case for Arbitration, Conciliation, Judicial Settlement, Lok Adalat

or mediation. While making such reference, the court shall take into account

the option, if any, exercised by the parties and the suitability of the case for
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the particular ADR method. In the light of judicial pronouncements, a referral

judge is not required to formulate the terms of settlement or to make them

available to the parties for their observations. The referral judge is required

to acquaint himself with the facts of the case and the nature of the dispute

between the parties and to make an objective assessment to the suitability of

the case for reference to ADR.

In the case of  Afcons Infrastructure Ltd.  and Anr.  V.  Cherian Varkey

Construction  Co.  Pvt.  Ltd.  and  Ors.,  reported  in  2010  (8)  S.C.C.  24,

Honourable Supreme Court of India considered the general scope of Section

89 of the Code of Civil Procedure (`Code' for short) and the question whether

the  said  section  empowers  the  court  to  refer  the  parties  to  a  suit  to

arbitration without the consent of both parties.

In the said reported decision, Hon’ble Apex court further considered the

following two questions:

(i) What is the procedure to be followed by a court in implementing
section 89 and Order 10 Rule 1A of the Code?

(ii) Whether consent of all parties to the suit is necessary for reference

to arbitration under section 89 of the Code?

In Para 7 of said judgment [2010 (8) S.C.C. 24], Hon’ble Apex Court

held in this regard as follows:

“If section 89 is to be read and required to be implemented in its

literal sense, it will be a Trial Judge's nightmare. It puts the cart

before the horse and lays down an impractical, if not impossible,

procedure in sub-section (1). It has mixed up the definitions in

sub-section  (2).  In  spite  of  these  defects,  the  object  behind

section 89 is laudable and sound. Resort to alternative disputes

resolution  (for  short  `ADR')  processes  is  necessary  to  give

speedy and effective  relief  to  the  litigants  and to  reduce the

pendency in and burden upon the courts. As ADR processes were

not  being  resorted  to  with  the  desired  frequency,  Parliament

thought it  fit to introduce  Section 89 and Rules 1-A to 1-C in

Order X in the Code, to ensure that ADR process was resorted to

before the commencement of trial in suits. In view of its laudable

https://indiankanoon.org/doc/26738839/
https://indiankanoon.org/doc/26738839/
https://indiankanoon.org/doc/26738839/
https://indiankanoon.org/doc/1306164/
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object, the validity of  section 89, with all its imperfections, was

upheld  in  Salem  Advocate  Bar  Association  v.  Union  of  India

reported in [2003 (1) SCC 49 - for short,  Salem Bar -  (I)]  but

referred to a Committee, as it was hoped that  section 89 could

be implemented by ironing the creases.  In Salem Advocate Bar

Association v. Union of India [2005 (6) SCC 344 - for short, Salem

Bar-(II)],  this  Court  applied  the  principle  of  purposive

construction in an attempt to make it workable”.

To boot, (its meaning in Telugu is ‘PAIGA’), in the same decision [2010

(8) S.C.C. 24], Hon’ble Apex court  of  India pointed out  ‘the wrong’ with

Section 89 of the Code in para of the judgment which is as follows:

“The  first  anomaly  is  the  mixing  up  of  the  definitions  of

`mediation' and `judicial settlement' under clauses (c) and (d) of

sub-section (2) of section 89 of the Code. Clause (c) says that for

"judicial settlement", the court shall refer the same to a suitable

institution or person who shall be deemed to be a Lok Adalat.

Clause (d) provides that where the reference is to "mediation",

the  court  shall  effect  a  compromise  between  the  parties  by

following  such  procedure  as  may  be  prescribed.  It  makes  no

sense to call a compromise effected by a court, as "mediation",

as is done in clause (d). Nor does it make any sense to describe

a reference made by a court to a suitable institution or person

for arriving at a settlement as "judicial settlement", as is done in

clause  (c).  "Judicial  settlement"  is  a  term  in  vogue  in  USA

referring to a settlement of a civil case with the help of a judge

who is not assigned to adjudicate upon the dispute. "Mediation"

is  also  a  well  known term and it  refers  to  a  method  of  non-

binding dispute resolution with the assistance of a neutral third

party  who  tries  to  help  the  disputing  parties  to  arrive  at  a

negotiated  settlement.  It  is  also  synonym  of  the  term

`conciliation'. (See : Black's Law Dictionary, 7th Edition, Pages

1377  and  996).  When  words  are  universally  understood  in  a

particular sense, and assigned a particular meaning in common

parlance,  the  definitions  of  those  words  in  section  89 with

interchanged meanings has led to confusion, complications and

https://indiankanoon.org/doc/26738839/
https://indiankanoon.org/doc/342197/
https://indiankanoon.org/doc/342197/
https://indiankanoon.org/doc/26738839/
https://indiankanoon.org/doc/342197/
https://indiankanoon.org/doc/26738839/
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difficulties in implementation.  The mix-up of  definitions of  the

terms  "judicial  settlement"  and  "mediation"  in  Section  89 is

apparently due to a clerical  or typographical  error in drafting,

resulting in the two words being interchanged in clauses (c) and

(d) of Section 89(2). If the word "mediation" in clause (d) and the

words "judicial  settlement"  in  clause (c)  are interchanged,  we

find that the said clauses make perfect sense”.

Further, in para 9 of the Judgment [2010 (8) S.C.C. 24], Hon’ble Apex

court also pointed out 2nd anomali with regard to sub-section  (1) of Section

89 of the Code as follows:

“The  second  anomaly  is  that  sub-section  (1)  of  section  89

imports the final stage of conciliation referred to in section 73(1)

of the AC Act into the pre-ADR reference stage under section 89

of the Code. Sub-section (1) of  section 89 requires the court to

formulate the terms of settlement and give them to the parties

for  their  observation  and  then  reformulate  the  terms  of  a

possible settlement and then refer the same for any one of the

ADR processes. If sub-section (1) of  Section 89 is to be literally

followed, every Trial Judge before framing issues, is required to

ascertain whether there exists any elements of settlement which

may  be  acceptable  to  the  parties,  formulate  the  terms  of

settlement,  give  them  to  parties  for  observations  and  then

reformulate the terms of a possible settlement before referring it

to  arbitration,  conciliation,  judicial  settlement,  Lok  Adalat  or

mediation.  There  is  nothing  that  is  left  to  be  done  by  the

alternative dispute resolution forum. If all these have to be done

by  the  trial  court  before  referring  the  parties  to  alternative

dispute  resolution  processes,  the  court  itself  may  as  well

proceed to record the settlement as nothing more is required to

be  done,  as  a  Judge  cannot  do  these  unless  he  acts  as  a

conciliator  or  mediator  and  holds  detailed  discussions  and

negotiations running into hours”.

So,  in  the para 10 of  the judgment  [2010 (8) S.C.C.  24],  Hon’ble

Supreme Court held that Section 73 of AC Act shows that formulation and

https://indiankanoon.org/doc/26738839/
https://indiankanoon.org/doc/26738839/
https://indiankanoon.org/doc/26738839/
https://indiankanoon.org/doc/26738839/
https://indiankanoon.org/doc/26738839/
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reformulation of terms of settlement is a process carried out at the final stage

of a conciliation process, when the settlement is being arrived at. What is

required  to  be  done  at  the  final  stage  of  conciliation  by  a  conciliator  is

borrowed lock,  stock  and barrel  into  section  89 and the  court  is  wrongly

required to formulate the terms of  settlement and reformulate them at  a

stage  prior  to  reference  to  an  ADR  process.  This  becomes  evident  by  a

comparison of the wording of the two provisions. Section 73(1) of Arbitration

and Conciliation Section 89(1) of Code of Civil Procedure Act, 1996 relating to

the  final  stage  of  relating  to  a  stage  before  reference  to  an  settlement

process in conciliation. ADR process.

So, Hon’ble Apex Court held in the said decision [2010 (8) S.C.C. 24]

that Formulation and re-formulation of terms of settlement by the court is

therefore wholly out of  place at the stage of pre ADR reference. It  is  not

possible for courts to perform these acts at a preliminary hearing to decide

whether a case should be referred to an ADR process and, if so, which ADR

process and that If the reference is to be made to arbitration, the terms of

settlement formulated by the court will be of no use, as what is referred to

arbitration is the dispute and not the terms of settlement; and the Arbitrator

will adjudicate upon the dispute and give his decision by way of award. If the

reference is to conciliation/mediation/Lok Adalat, then drawing up the terms

of the settlement or reformulating them is the job of the conciliator or the

mediator  or  the  Lok  Adalat,  after  going  through  the  entire  process  of

conciliation/ mediation. Thus, the terms of settlement drawn up by the court

will be totally useless in any subsequent ADR process. Why then the courts

should be burdened with the onerous and virtually impossible, but redundant,

task of formulating terms of settlement at pre-reference stage?. 

It is further held in the said decision [2010 (8) S.C.C. 24] that It will

not be possible for a court to formulate the terms of the settlement, unless

the  judge  discusses  the  matter  in  detail  with  both  parties.  The  court

formulating  the  terms  of  settlement  merely  on  the  basis  of  pleadings  is

neither  feasible  nor  possible.  The  requirement  that  the  court  should

formulate the terms of settlement is therefore a great hindrance to courts in

implementing  section  89  of  the  Code.  This  Court  therefore  diluted  this

anomaly in Salem Bar (II) by equating "terms of settlement" to a "summary of

disputes"  meaning thereby that  the court  is  only  required to  formulate  a

https://indiankanoon.org/doc/1052228/
https://indiankanoon.org/doc/26738839/
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`summary of disputes' and not `terms of settlement' and that Section 89 has

to be read with Rule 1-A of Order 10 which requires the court to direct the

parties  to  opt  for  any of  the  five modes  of  alternative  dispute  resolution

processes and on their option refer the matter. The said rule does not require

the court to either formulate the terms of settlement or make available such

terms  of  settlement  to  the  parties  to  reformulate  the  terms  of  possible

settlement after receiving the observations of the parties. Therefore the only

practical way of reading Section 89 and Order 10, Rule 1-A is that after the

pleadings  are  complete  and  after  seeking  admission/denials  wherever

required, and before framing issues, the court will have recourse to section

89 of the Code. Such recourse requires the court to consider and record the

nature of the dispute, inform the parties about the five options available and

take note of their preferences and then refer them to one of the alternative

dispute resolution processes.

In para 16 of the judgment [2010 (8) S.C.C. 24], Hon’ble Apex Court

directed two changes to Section 89 CPC that Firstly, it is not necessary for the

court,  before  referring  the  parties  to  an ADR process  to  formulate  or  re-

formulate  the  terms  of  a  possible  settlement.  It  is  sufficient  if  the  court

merely describes the nature of dispute (in a sentence or two) and makes the

reference. Secondly, the definitions of `judicial settlement' and `mediation' in

clauses (c) and (d) of section 89(2) shall have to be interchanged to correct

the draftsman's error. 

Stage of Reference :

The appropriate stage for considering reference to ADR processes in

civil suits is after the completion of pleadings and before framing the issues.

If  for any reason, the court  did not refer the case to ADR process before

framing issues, nothing prevents the court from considering reference even

at  a  later  stage.  However,  considering  the  possibility  of  allegations  and

counter allegations vitiating the atmosphere and causing further strain on the

relationship of the parties, in family disputes and matrimonial cases the ideal

stage for mediation is immediately after service of notice on the respondent

and before the filing of objections/written statements by the respondent. An

order  referring the  dispute  to  ADR processes  may be passed only  in  the

presence of the parties and/or their authorized representatives.

https://indiankanoon.org/doc/26738839/
https://indiankanoon.org/doc/26738839/
https://indiankanoon.org/doc/26738839/
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Consent :

Under section 89 CPC, consent of all the parties to the suit is necessary

for referring the suit for arbitration where there is no pre-existing arbitration

agreement between the parties. Similarly the court  can refer the case for

conciliation under section 89 CPC only with the consent of all the parties.

However,  in  terms  of  Section  89  CPC  and  the  judicial  pronouncements,

consent of the parties is not mandatory for referring a case for Mediation, Lok

Adalat or Judicial Settlement. The absence of consent for reference does not

effect the voluntary nature of the mediation process as the parties still retain

the freedom to agree or not to agree for settlement during mediation.

Avoiding delay of trial :

In  order  to  prevent  any  misuse  of  the  provision  for  mediation  by

causing delay in the trial of the case, the referral judge, while referring the

case for mediation, shall post the case for further proceedings on a specific

date, granting time to complete the mediation process as provided under the

Rules or such reasonable time as found necessary.

Choice of Cases for reference :

As  held  by  the  Honourable  Supreme  Court  of  India  in  Afcons

Infrastructure Ltd. and Anr. V. Cherian Varkey Construction Co. Pvt. Ltd. and

Ors., (2010) 8 Supreme Court Cases 24, having regard to their nature, the

following  categories  of  cases  are  normally  considered  unsuitable  for  ADR

process.

i. Representative suits under Order I Rule 8 CPC which involve public

interest or interest of numerous persons who are not parties before

the court.

ii. Disputes relating to election to public offices.

iii. Cases involving grant of authority by the court after enquiry, as for

example, suits for grant of probate or letters of administration.

iv. Cases involving serious and specific allegations of fraud, fabrication

of documents, forgery, impersonation, coercion, etc.

v. Cases requiring protection of courts, as for example, claims against

minors, deities and mentally challenged and suits for declaration of

title against the Government.

vi. Cases involving prosecution for criminal offences.
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All  other  suits  and  cases  of  civil  nature  in  particular  the  following

categories  of  cases  (whether  pending  in  civil  courts  or  other  special

tribunals/forums) are normally suitable for ADR processes:

i) All cases relating to trade, commerce and contracts, 

ii) All cases arising from strained or soured relationships

iii) All cases where there is a need for continuation of the pre-existing 

     relationship in spite of the disputes

iv) All cases relating to tortious liability

v) All consumer disputes

The above enumeration of "suitable" and "unsuitable" categorisation of

cases is not exhaustive or rigid. They are illustrative which can be subjected

to  just  exceptions  or  addition  by  the  courts/tribunals  exercising  its

jurisdiction/discretion in referring a dispute/case to an ADR process.

In spite of the categorization mentioned above, a referral judge must

independently consider the suitability of each case with reference to its facts

and circumstances.

FIRST HEARING

In the case of R.C. Sundaravalli vs T.D. Shakila, [AIR 2002 Mad 82],

Hon’ble Madras High Court held in para 8 as follows:

“Para-8 : The word "first hearing" appears in the Code in several

places.  Under  Order  10,  C.P.C,  the  Court  has  the  power  to

ascertain whether the allegations in the pleadings are admitted or

denied at the first hearing of the suit. The oral examination of

parties to elucidate matters in controversy is also permissible at

the first hearing of the suit under Order 10, Rule 2, C.P.C. Order

13, Rule 1, C.P.C, before the 1976 amendment had dealt with the

production of documentary evidence at first hearing. Since this

led to some controversy, the words "first hearing" in the heading

of  Order  13,  Rule  1,  C.P.C  were  replaced  by  the  words  "at  or

before the settlement of the issues" and Rule 1 was amended by

replacing the words "at first hearing of the suit" with "at or before

the settlement of the issues". Order 14, C.P.C again contains the

words "at the first hearing". Order 14, Rule 1(5), C.P.C deals with
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settlement of issues and this again, uses the words "at the first

hearing of the suit". The Court frames the issues for deciding the

case right after examination under Order 10, Rule 2, C.P.C and

hearing the parties or other pleaders and after reading the plaint

and written statement at the first hearing of the suit. Order 14,

Rule 6, C.P.C provides that the Court need not frame and record

issues where the defendant at the first hearing of the suit makes

no  defence.  Therefore,  the  first  hearing  of  the  suit  obviously

extends up to the point issues are framed. If the defendant is set

ex parte, the Court does not frame or record issues. That is why

the  definition  of  "first  hearing  of  the  suit"  is  an  inclusive

definition. Under Order 14, the Court is empowered to pronounce

judgments at the first hearing of suit if it appears that the parties

are not at issue. In fact, the heading of Order 15 itself reads thus:

"Disposal  of  the  suit  at  the  first  hearing".  Then,  Sub-rule  3  of

Order 15 deals with the manner in which suit shall be disposed

where parties are at issue. The Rule says that where issues have

been  framed,  since  parties  are  at  issue,  the  Court  can  still

pronounce  judgments  if  without  further  argument  or  evidence

than the parties can at once adduce is required, the Court may

still proceed to determine such issues and pronounce judgments.

If not, Rule 2 requires the Court to postpone the further hearing of

the  suit  and  thereafter,  fix  a  date  for  production  of  further

evidence or for further arguments as the case requires. The Court

is empowered to adopt the procedure under Sub-Rule 1 of Rule 3

or Sub-rule 2 irrespective of whether summons has been issued

for the settlement of issues only or for the final disposal of the

suit. But, if the summons has been issued for final disposal of the

suit, then Rule 4 provides that the Court in the absence of either

party,  producing  evidence  on  which  he  seeks  to  rely,  may

pronounce judgments or may alter framing and recording issues,

adjourn the suit for production of such evidence that is necessary

for decision on those issues. Therefore, from this, it is clear that

the first hearing of the suit can be any of the dates up to the date

on which issues are actually framed.”
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Basically after the presentation of plaint by the plaintiff and filing of

written statement by the defendant, there arrives a stage called first hearing.

Order XIV of the Code of Civil Procedure, 1908 deals with the first hearing.

The word first hearing as such is no where defined in the Code, but the literal

meaning of the term is the day on which the court goes into the pleadings of

parties in order to understand their contentions. While Order X of the Code

enjoins  the  court  to  examine parties  with  a  view to  ascertain  matters  in

controversy in the suit. It has been held by the Honourable Supreme Court

that First hearing is the day on which the court applies its mind to the case

either for framing issues or for taking evidence.

The Order X Rule 1 provides that the court shall, at the first hearing of

the  suit,  ascertain  from each  party  or  his  pleader  whether  he  admits  or

denies such allegations or facts as are made in the plaint or in the written

statement,  if  any,  of  the  opposite  party.  After  recording  admissions  and

denials, the court shall  direct the parties to the suit to settle out of court

through arbitration, conciliation, judicial settlement, Lok Adalat or mediation.

If there is no settlement, the case will again be referred to the court. Rule 2

further  provides  oral  examination  of  parties  to  the  suit  with  a  view  to

elucidate the matters in controversy in the suit. The court, thus, ascertains

with precision the proposition of  law or  facts  on which the parties are at

variance and on such questions issues are required to be framed. The main

purpose behind these rules is to understand and inform the parties about

their real dispute so that the area of conflict can be dealt with between the

parties at the same time, later on if any party comes to realise about these

issues, it would not be surprise to them.

Therefore, on the first hearing, the main task of framing of issues is

done.  Issue  means  a  point  in  question  or  some  important  subject  of

discussion. Issues are points of contradictory averments made by the parties

that are to be decided by the court. Rules 1(2) and 1(3) of Order XIV of the

Code  of  Civil  Procedure  provide  that  material  propositions  are  those

propositions of law or fact which a plaintiff must allege in order to show a

right to sue or a defendant must allege in order to constitute his defence.

Each material proposition affirmed by one party and denied by the other shall

form the subject-matter of a distinct issue.
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Issues are framed by the court from the materials mentioned in sub

rules (a) to (c) of Rule 3 or Order XIV viz., allegations made on oath by the

parties, or by any persons present on their behalf, or made by the pleaders of

such  parties;  or  allegations  made  in  the  pleadings  or  in  answers  to

interrogatories delivered in the suit; or the contents of documents produced

by either party or all of them. In the case of State of Gujarat v. Jaipalsingh

Jaswantsingh Engineers and Contractors [(1994) 1 GLR 258], Hon’ble High

Court of Gujarat laid down the importance of issues that “such framing of

issues in the first instance would facilitate the applicant to lead necessary

evidence in support of the claim and the reliefs prayed pursuant thereto. In

the second instance, it will avail the opponent an opportunity to confront and

contradict the particular witness and thereafter to lead the evidence if he so

desires  to  bring  home  the  defence  pleaded,  and  in  the  third  instance,

enlighten  the  trail  court  to  test  and  appreciate  the  same  in  proper

perspective to enable it to reach a just decision. It is hardly required to be

told that issues are backbone of a suit. They are also the lamp-post which

enlightens  the  parties  to  the  proceedings,  the  trial  court  and  even  the

appellate court- as to what is the controversy, what is evidence and where

the way to truth and justice lies.”

Code of Civil Procedure, 1908  ORDER XV : Disposal of the Suit at the

First Hearing 

1. Parties not at issue (Rule 1)

Where at the first hearing of a suit it appears that the parties are not at

issue  on  any  question  of  law  or  of  fact,  the  Court  may  at  once

pronounce judgment.

2. One of several defendants not at issue (Rule 2)

[(1)] Where there are more defendants than one, and any one of the

defendants is not at issue with the plaintiff on any question of law or of

fact, the Court may at once pronounce judgment for or against such

defendant and the suit shall proceed only against the other defendants.

[(2) Whenever a judgment is pronounced under this rule, a decree shall

be drawn up in accordance with such judgment and the decree shall

bear the date on which the judgment was pronounced.]
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3. Parties at issue (Rule 3)

(1) Where the parties are at issue on some question of law or of fact,

and  issues  have  been  framed  by  the  Court  as  herein  before

provided,  if  the  Court  is  satisfied  that  no  further  argument  or

evidence than the parties can at once adduce is required upon such

of the issues as may be sufficient for the decision of the suit, and

that no injustice will result from proceeding with the suit forthwith,

the Court may proceed to determine such issues, and, if the finding

thereon  is  sufficient  for  the  decision,  may  pronounce  judgment

accordingly,  whether  the  summons  has  been  issued  for  the

settlement of issues only or for the final disposal of the suit :

Provided  that,  where  the  summons  has  been  issued  for  the

settlement of issues only, the parties or their pleaders are present

and none of them objects.

(2) Where the finding is not sufficient for the decision, the Court shall

postpone the further hearing of the suit, and shall fix a day for the

production of such further evidence, or for such further argument as

the case requires.

4. Failure to produce evidence (Rule 4)

Where the summons has been issued for the final disposal of the suit

and either party fails without sufficient cause to produce the evidence

on which he relies, the Court may at once pronounce judgment, or may,

if it thinks fit, after framing and recording issues, adjourn the suit for

the production of such evidence as may be necessary for its decision

upon such issues.

In conclusion, the process of First Hearing and ADR is very important

but it cannot be left as a tool in the hands of a party playing delaying tactics

without co-operating for the same and necessary changes must be brought in

to the effect that the party so playing delay in tactics without co-operating

for said process should be debarred from prosecuting/defending the suit.

.......................................................................................................................................
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SETTLEMENT OF DISPUTE OUTSIDE OF
THE COURT, FIRST HEARING

Presented by Sri. D. Seshayya,
I Addl. Chief Metropolitan Magistrate, 
Visakhapatnam.

INTRODUCTION:

The proliferation and pendency of litigation in Civil Courts for a variety of

reasons has made it impracticable to dispose of cases within a reasonable time.

The overburdened Judicial  System is  not   in a position to cope up with the

heavy demands on it mostly for reasons beyond it control.  The need to put in

place Alternative Dispute Resolution (in short “ADR” system) mechanism has

been  immensely   felt  so  that   the Courts can off   load some cases   from their

dockets.   The ADR system have been very successful through one of the ADR

processes before the case goes for trial.  

HISTORY AND BACKGROUND OF SECTION:

Section 89 of the Code of Civil Procedure was introduced with a purpose

of   amicable,   peaceful   and   mutual   settlement   between   parties   without

intervention of the Court.  In countries all of the word, especially the developed

few,  most  of   the cases   (over  90 percent)  are settled out of   the Court.    The

case/dispute between parties shall go to trial only when there is a failure to

reach  a   resolution.    Section  89  of   the  Code  of  Civil  Procedure  states   that;

SECTION 89 C.P.C:

"Settlement of  disputes outside the Court:   (1)Where  it  appears to the

court that there exist elements of a settlement which   may   be   acceptable   to

the   parties,   the   court   shall formulate   the   terms   of   settlement   and

give   them   to   the parties   for   their   observations   and   after   receiving
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the observations   of   the   parties,   the   court   may   reformulate   the terms

of a possible settlement and refer the same for 

a) arbitration; 

b) conciliation;

c) judicial settlement including settlement through Lok Adalat; or 

d) mediation 

(2) Where a dispute has been referred:

(a)   for   arbitration   or   conciliation,   the   provisions    of   the Arbitration and

Conciliation Act, 1996 shall apply as if the proceedings    for    arbitration   or

conciliation   were   referred   for settlement under the provisions of that Act; 

(b) to Lok Adalat, the court shall refer the same to the Lok Adalat in accordance

with   the  provisions  of   subsection   (1)   of     section  20     of   the  Legal  Services

Authorities Act, 1987 and all other provisions of that Act shall apply in respect

of the dispute so referred to the Lok Adalat; 

(c)   for   judicial   settlement,   the  court   shall   refer   the  same  to      a       suitable

institution     or     person     and     such     institution     or   person     shall     be

deemed     to     be     a     Lok     Adalat     and     all     the provisions of the   Legal

Services Authorities Act, 1987 shall apply as if the dispute were referred to a

Lok Adalat under the provisions of that Act; 

(d)   for   mediation,   the   court   shall   effect   a   compromise between the

parties and shall follow such procedure as may be prescribed."

MALIMATH   COMMITTEE   REPORT   AND   THE   129   TH     LAW   COMMISSION
REPORT:

The enormous arrears of cases,  multiple appeals/revisions,  procedural

shackles and adversaral system, all result in creating a Judicial log of sorts and

an effective remedy against the same is settled through alternative forums.  The
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same was brought to  light  in the Malimath Committeee and the 129th   Law

Commission report.

Malimath Committee called for as “legal sanction to a machinery for

resolution of disputes and resort thereto is compulsory” which the sole

object of reducing the large influx of commercial litigation in courts of

civil nature, nature of appeals to higher courts lessened  and efficiency

of courts revitalized by such implementation”.

(Corresponding Rules being Order 10 Rules 1A, 1B & 1C)

Order X Rule 1A of CPC: Direction of the Court to opt for any one mode of
alternative dispute resolution:

After recording the admissions and denials,   the Court shall  direct  the

parties to the suit to opt either mode of the settlement outside the court as

specified in the subsection (1) of Section 89.  On the option of the parties, the

court shall fix the date of appearance before such forum or authority as may be

opted by the parties.

Order X Rule 1B of CPC: Appearance before the conciliatory forum or
authority:

Where a suit is referred under Rule 1A, the parties shall appear before

such forum or authority for conciliation of the suit.

Order X Rule 1C of CPC: Appearance before the Court consequent to the
failure of efforts of conciliation:

Where   a   suit   is   referred   under   Rule   1A   and   the   presiding   officer   of

conciliation forum or authority is satisfied that it would not be proper in the

interest of justice to proceed with the matter further, then, it shall refer the

matter again to the court and direct the parties to appear before the court on

the date fixed by it.
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Section 89 C.P.C. and the corresponding Rules were inserted by     Act

No.   46   of   1999   (w.e.f.   1.7.2002).   However   the   section contained some

glaringly anomalous drafting errors due to clerical or typographical mistakes.

Supreme Court in   Afcons Infrastructure Limited   Vs     Cherian     Varkey

Construction     Company     Private     Limited 2010 (8) SCC 24, hereinafter

referred to as Afcon under compulsion of circumstances rewrote the provision. 

Part of Para 9 and paras 15 and 25 are quoted below:

“9.   If   Section   89   is   to   be   read   and   required   to   be implemented   in

its   literal   sense,   it   will   be   a   trial   Judge's nightmare. It puts the cart

before the horse and lays down an impractical, if not impossible, procedure in

subsection (1). It has mixed up the definitions in subsection (2)...

15.   If   subsection   (1)   of   Section   89   is   to   be   literally followed, every

trial Judge before framing issues, is required to ascertain whether there exist

any elements of a settlement which may be acceptable to the parties, formulate

the terms of settlement, give them to the parties for observations and 2then

reformulate   the   terms   of   a   possible   settlement   before referring it to

arbitration, conciliation, judicial settlement, Lok Adalat or mediation. There is

nothing that is left to be done by the alternative dispute resolution forum. If all

these   have   to   be   done   by   the   trial   court   before   referring   the   parties   to

alternative dispute resolution processes, the court itself may as well proceed to

record   the  settlement  as  nothing  more   is   required   to  be  done,  as  a  Judge

cannot do these unless he acts   as   a   conciliator   or   mediator   and   holds

detailed discussions and negotiations running into hours.

25. In view of the foregoing, it has to be concluded that proper   interpretation

of   Section   89   of   the   Code   requires   two changes from a plain and literal

reading of the section. Firstly, it is not necessary for the court, before referring
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the  parties   to   an  ADR process   to   formulate   or   reformulate   the   terms  of   a

possible settlement.   It   is   sufficient   if   the   court   merely   describes   the

nature   of   dispute   (in   a   sentence   or   two)   and   makes   the reference.

Secondly, the definitions of 'judicial settlement' and 'mediation' in clauses (c)

and (d) of Section 89 (2) shall have to be     interchanged     to     correct     the

draftsman's   error.   Clauses   (c) and (d) of Section 89(2) of the Code will read

as under when the two terms are interchanged: 

(c)  for   'mediation',   the   court   shall   refer   the   same   to   a   suitable

institution   or   person   and   such   institution   or person shall be deemed to

be a Lok Adalat and all the provisions of the Legal Services Authorities Act,

1987 (39 of 1987) shall apply as if the dispute were referred to a Lok Adalat

under the provisions of that Act;

(d)   for   'judicial   settlement',   the   court   shall effect a compromise

between the parties and shall follow such procedure as may be prescribed.

The   above   changes   made   by   interpretative   process shall remain in

force till the legislature corrects the mistakes, so   that   Section   89   is   not

rendered   meaningless   and infructuous.”

In   respect   of   judicial   settlement   it   was   observed   in  Afcon  that

‘judicial     settlement    is    a    term   in    vogue   in    USA   referring    to    a

settlement   of   a   Civil   case   with   the   help   of   a   judge   who   is   not

assigned to adjudicate upon the dispute’ (para 12).

In the case of Salem Advocate Bar Association Vs Union of India validity

of   amendments   made   in   C.P.C.   in  1999   and   2002,   (both enforced

w.e.f.   1.7.2002) including Section 89 was challenged. The first     order     was

passed   by   the   Supreme   Court   on   25.10.2002 reported in  AIR 2003 SC
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189  hereinafter referred to as  Salem ABA first   order.   Through   the   said

order   a   committee   was   formed   to devise inter alia, 

‘Rules and regulations which should be followed while taking recourse

to   the   ADR   referred   to   in   section   89.   The   model   Rules which   are

formulated   may   be   adopted   by   the   High   Courts concerned for giving

effect to section 89 (2) (d)’ para 12.

Earlier the para 9 it had been observed that ‘section 89 (2)(d), therefore

contemplates appropriate rules being framed with regard to mediation.

In the end the matter was directed to be listed after 4 months to consider

the report of the committee. 

The requisite report was submitted which was considered in the second

order   reported   in  AIR 2005 SC 3353  hereafter   referred   to  as    Salem ABA

second order. The report was in three parts, report no. 2   dealt   with   Model

ADR   and   Mediation   Rules   and   was considered   in   paras   55   to   69.

In   para   69,   covering   more   than   9 pages   of   AIR   the   entire   Rules

prepared   by   the   committee   were reproduced. In para 73 it was hoped ‘that

the High Courts in the country   would   be   in   a   position   to   examine   the

aforesaid   rules expeditiously and would be able to finalize the Rules within a

period of four months.’

Thereafter       various      High  Courts  adopted     the    Rules    almost     in

verbatim      including      the     High     Courts     of      West      Bengal      (2006),

Maharashtra   (2007),   Bihar   (2008)   &   U.P.   (2009).   The   Rules   were

framed/adopted  exercising   power   under   Section   89   and   122 C.P.C. 

It is   strange  that  neither in first nor  second order  of  Salem ABA the

drafting   errors   in   section  89,   as  pointed  out   subsequently   by  Afcon    were

noticed. As in para 9 of  first order it was held that section 89 (2) (d) required
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framing of rules with regard to mediation, 6supra, hence the committee did not

frame any appropriate rule with regard to judicial settlement. Even though the

Rules use the words ‘judicial   settlement’   but   they   relate   to   Lok   Adalat

alone   due   to drafting error in Section 89 (undetected till then) under which

the Rules were framed. 

These      Rules      (in      respect  of    Judicial  Settlement)    have   become

meaningless   after   correction   of   Clause   (d)   of   sub   section   (2)   of

Section 89 by Afcon, supra in bold letters.

In fact section 89, as corrected by  Afcon,    require framing of Rules only

in respect of judicial settlement as is evident from its last clause i.e. clause (d)

of subsection (2) as per corrections affected by Afcon, supra in bold letters.

If   the   definition   of   judicial   settlement   given   in   para   12   of

Afcon,    supra, is to be fully incorporated in the section then until framing of

proper Rule, it will remain a dead letter. In view of the definition given in Afcon

no Court before whom the case  is pending can   by    itself    attempt  judicial

settlement and without proper  Rule such Court has got no power to send the

matter to other court for Judicial Settlement. Neither C.P.C. nor General Rules

Civil warrant it. If the file is sent to District Judge on administrative side he will

also feel the same inhibition. Moreover it will be quite difficult for the   District

Judge   to   decide   that   to   which   Court/   Judge   such matter should be

sent. All these requirements may be supplied by the Rules. 

However in my opinion there is no need to completely debar the hearing

judge from attempting judicial settlement. The section does not warrant such

approach. In Afcon   also even though it was repeatedly     stated     that     for

judicial   settlement   matters   should preferably  be  sent  to some other  judge

but absolute bar  was not prescribed vide para 44 (iv) infra:
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“(iv)   If   the   Judge   in   charge   of   the   case   assists

the parties and if settlement negotiations fail, he should not

deal   with   the   adjudication   of   the   matter,  to   avoid

apprehensions   of   bias   and   prejudice.   It   is   therefore

advisable to refer cases proposed for  judicial settlement to

another Judge.”

In  Afcon,  it was held that framing and reframing of terms of settlement

by the trial judge, even though matter of settlement etc. is   to   be   referred   to

some   other   authority/agency,   will   be   his nightmare (para 9) and it is not

necessary (para 25). In para 44 (iii) it was observed that:

“(iii)     The     requirement     in     Section     89 (1)     that     the

court       should   formulate   or   reformulate   the   terms   of

settlement would only mean     that     the     court     has     to

briefly   refer   to   the   nature   of dispute and decide upon

the appropriate ADR process.”

However   it   was   not   explored   that   there   might   be   some   purpose   not

properly  expressed  for  which such exercise  was prescribed  in  the very   first

sentence of the section. Here also there is a drafting error. Such exercise is

required only for judicial settlement and not 8when matter is to be referred for

other modes of ADR provided in the section. 

If   this   interpretation   is   correct   then   it   cannot   be   assumed   that   the

section   imposes   absolute   bar   on   the   trial   judge   to   attempt judicial

settlement. 

The correct approach and interpretation will be that the trial judge   may,

at   any   stage   of   the   suit,   either   before   settlement   of issues or even

after hearing arguments in part, try to persuade the parties to settle the dispute

amicably or may send the matter for the said     purpose     to     some     other
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judge,   if   Rules   in   this   regard   are framed. (However it shall not be done

during continuance of oral examination as it may be used as a tool to delay,

para 41 of Afcon) Same exercise may be done by the appellate Court also with

greater chances of success as a judgment will already be there making each

party realize the worth of his case to some extent. Section 89 uses the    word

‘Court’   and   not   the   words   ‘Trial   Court’.   It   is   utmost essential that if

the judge finds that the learned counsel for both the parties, and the parties if

present, are showing some interest in settlement, however faint or strong it may

be, the proposed terms as come in the mind of the judge are reduced in writing

on the order sheet and the parties are given two or three days time to consider

the same.  The counsel must be either supplied free copy of the said order sheet

or be permitted to copy the order at once. The judges have to develop the skill of

persuasion by practice. 

This is how I interpreted judicial settlement in section 89 C.P.C.   and   as

Allahabad   High   Court   judge   attempted   judicial settlement   in   about

one   thousand   writ   petitions,   applying   the principle of  Section 89 C.P.C.

My success ratio was about one third. 

If the judge concerned considers that in attempting judicial settlement lot

of time may be consumed, he may avoid that and persuade the parties to have

recourse to other modes of ADR.

If the judge hearing a case attempts judicial settlement but fails, he may

request the District Judge to transfer the case to some other judge only if one of

the parties, request for the same otherwise there is no need for it. However in

Afcon  para 44 (iv), supra it has been directed otherwise. 

If   the   terms   of   settlement   formulated   or   reformulated   in writing

by     Court     have     been     accepted     by     parties     and     such acceptance,

conveyed   through   their   learned   counsel   has   been recorded in the order
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sheet by the Court, there is no need to ask the parties to file formal compromise

in terms of Order 23 Rule 3 C.P.C.     This     aspect     also     requires     to     be

taken   care   of   by   Rules adverted   to  in   Section   89(2)(d).   However   as

far   as   U.P.   is concerned, there is no need for separate Rule in this regard as

by virtue     of     Allahabad     High     Court     Amendment     (31.8.1974)     the

following Explanation has been added to Rule 3 of Oder 23:

“Explanation     –     The     expression     “agreement”     and “compromise”,

include   a   joint   statement   of   the   parties concerned   or   their   counsel

recorded     by     the     court,     and     the expression “Instrument” includes a

statement of the plaintiff or his counsel recorded by the court”. 

In this regard second sentence of para 39 and first sentence of para 40

are also quoted below:

“39...Where     the     matter      is     referred     to     another     Judge and

settlement   is   arrived   at   before   him,   such   settlement agreement

will also have to be placed before the court which referred   the   matter

and   that   court   will   make   a   decree   in terms of it. 

40.   Whenever   such   settlements   reached   before   nonadjudicatory

ADR   fora   are   placed   before   the   court,   the   court   should   apply   the

principles of Order  23  Rule  3  of the Code and   make   a   decree/order

in   terms   of   the   settlement,   in regard to the subject matter of the

suit/proceeding...”

Clause     (d)   of     sub     section   (2)   of   section     89   C.P.C. even   after

correction   by  Afcon  (supra,   in   bold   letters)   requires   further correction.

It      mandates      that      ‘court   shall    effect      compromise’.  Through judicial

settlement compromise cannot be forced upon the parties. It may be read as

follows:
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(d)   for   ‘judicial   settlement’,   if   the   parties   accept   the suggestion

of the court for settlement of dispute, the court shall effect

In Afcon  also it was observed in para 43 (h) as follows:

“(h)   If   the reference   to   the ADR process   fails,  on receipt  of   the

report of the ADR forum, the court shall proceed with hearing of

the   suit.   If   there   is   a   settlement,   the   court   shall   examine   the

settlement and make a decree in terms of it, keeping the principles

of Order 23 Rule 3 of the Code in mind.”

To the same effect is order 10 Rule 1c, infra:

“1C.     Appearance     before     the     court     consequent     to     the

failure of efforts of conciliation. Where a suit is referred under Rule

1A and the presiding officer of conciliation forum   or   authority

is   satisfied   that   it   would   not   be proper   in   the   interest

of   justice   to   proceed   with   the matter further, then, it shall

refer the matter again to the   court   and   direct   the   parties   to

appear   before   the court on the date fixed by it.”

As a topping to the title reference is made to the underlined part of the

following portion of para 45 of Afcon:

45.“We have referred to the procedure and process rather elaborately as we find

that Section 89 has been a nonstarter with many courts. Though the process

under Section 89   appears   to   be   lengthy   and   complicated,   in practice

the process      is     simple:      know     the     dispute;     exclude      'unfit'  cases;

ascertain consent for arbitration or conciliation; if there is no consent, select

Lok Adalat for simple cases and mediation for all     other     cases,  reserving

reference to   a   Judgeassisted settlement only in exceptional or special cases.”

Decision relating to 89 C.P.C:
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A Seetharamayya, S/o Anjanappa
Vs

The South Indian Bank Limited 
decided on 27.09.2006

“The object for making it obligatory on the part of the Court to refer the

matter to the alternative dispute resolution methods, is to provide earlier disposal

of   the  disputes.    The plaintiff  shall  be entitled   to  a  certificate   from  the court

authorizing him to receive back from the Collector, the full amount of the fees paid

in respect of such plaint”. 

Decision relating to Lok Adalat:

Kothakapu Mutyam Reddy
Vs

Bhargavi Constructions 
in 2005 (5) ALT 476 (D.B)

“A civil suit can be filed to set side an award of the Lok Adalat if such an

award has been obtained by fraud”.

Recent Circular relating to Lok Adalat Award:

As per Circular of Hon’ble High Court of Judicature at Hyderabad for the

State of Telangana and the State of Andhra Pradesh in Circular No. 14/2018 in

ROC 721/SO/2018 dated 03.08.2018 as follows:

“After   passing   the   award   and   signed   by   the   parties,   their

respective  advocates   if  any,  members  of   the  Lok Adalat  Bench,   there

shall not be any changes in the said award either by way of additions or

deletions or corrections or modifications etc.,”

It     is       submitted      with   respect     that     judicial   settlement,   if   used

judiciously and tactfully, can do wonders and become most effective of all the

five ADRs referred to in Section 89 of Civil Procedure Code.



SETTLEMENT OF DISPUTES OUT OF COURT

India being a developing nation is going through major economic reforms within the frame of the

law, where for the resolution of disputes and to decrease the burden on the courts, alternative

dispute  resolution  (ADR)  is  introduced. Indian  courts  experience  a  serious  accumulation  of

cases which is mostly due to less number of judges and the lack of infrastructure which is

incapable of handling the caseload.

Section  89  of  the  Code  of  Civil  Procedure,  which  gives  importance  to  mediation,

conciliation, and arbitration, makes it compulsory on the part of the Court to refer the

matter for resolution.

It has become a global phenomenon to resolve commercial disputes through arbitration.

Alternative Dispute Resolution is comparatively low-cost in comparison with the usual

legal procedure. It helps litigants who are incapable of meeting the expenses involved in

the ordinary process of dispute resolution through Courts.

The government has to play a pro-active role in this direction. Overall, in order to make

Alternative  Dispute  Reform  mechanisms  more  successful  then,  there  must  be  the

restricted area of application and wide in the area of its procedure.

An out-of-court  settlement  occurs  when  the  two  parties  make an  agreement  on  any claim

without having a judge come to a decision in the case. Generally, an out-of-court settlement

allows one party to pay a sum of money to the other and in return the other party will close their

lawsuit. Mainly, a settlement is a lawfully binding agreement which ends the case exclusive of

going to court. The best ways to record an out of court settlement is to enter into an agreement

that  is  binding  on  both  parties  detailing  the  terms  of  settlement.  This  agreement  must  be

carefully drafted.

It is also possible to do an out of court settlement even when a court case is going on.



However, the most common way to reach a solution in a dispute without having to go to

court, which in India is expensive and can take decades to come to a conclusion, is

“Alternative Dispute Resolution” (ADR).

 Alternative  Dispute  Resolution  (ADR)  mainly  refers  to  dispute  resolution

outside of the courtroom which mainly  includes arbitration,  mediation or  mini-

trials. ADR techniques can be applied in some categories of disputes, especially,

civil, commercial, industrial and family disputes.

 Alternative Dispute Resolution  is a term used to express several different modes of

resolving lawful  disputes.  It  is  practiced  by  the  business  world  with  common  men

because it is impossible for many people to file lawsuits and get appropriate justice on

time. To resolve this problem of unsettled justice, ADR method has been developed in

answer to thereof.

 Alternative Dispute Resolution is generally less official, less expensive and less

time-consuming than a usual trial. It provides people additional opportunity to settle on

when and how their dispute will be determined. The key reasons that the parties may

prefer ADR procedures are often two-way and let the parties to recognize each other’s

positions.

 It also allows the parties to come out with more innovative solutions that a court may

not be legally permitted to enforce. Using Alternative Dispute Resolution (ADR) method to

resolve disputes  can save time,  money,  provide  more  control  over  the  case and on the

outcome.

Types Of Alternative Dispute Resolution

The most common types of ADRs are –

 Arbitration

 Conciliation
 Mediation



 Neutral Evaluation

 Settlement Conferences ARBITRATION

Halsbury’s Laws of England has defined arbitration as “a process used by agreement of

the parties to resolve disputes. In arbitration, disputes are resolved with binding effect

by a person or persons acting in a judicial manner in private rather than by a national

court of law that would have jurisdiction but for the agreement of the parties to exclude

it.”

Arbitration is a form of alternative dispute resolution that provides a final and

binding outcome to litigation which does not require recourse to the Courts. It is

a consensual process in the sense that it will only apply if the parties agree it

should.

Generally regarded as an alternative to court litigation, the existence of a valid agreement to

arbitrate should mean that state courts refuse to hear disputes falling within the scope of that

agreement.

In arbitration, the parties submit a dispute to an appointed decision-maker (arbitrator), or

panel of arbitrators (the tribunal). This is typically done by providing for arbitration in the

contract (the arbitration agreement).

The agreement should also cover the number of arbitrators, the location (also known as

the seat) of the arbitration, and the procedural rules that will govern the arbitration. The

tribunal will generally give its decision (the award) following a hearing during which each

party will have the opportunity to present its position.

If  appropriate,  arbitrations can be conducted on paper only,  for  example,  where the

sums or issues in dispute do not justify a hearing. Generally, the tribunal will decide the

dispute in accordance with the law governing the relevant contract.

The General Principles Were –



 The object of arbitration is to obtain the fair resolution of disputes by an impartial 

tribunal without unnecessary delay or expense.

 The parties should be free to have the same opinion on how their disputes are 

resolved, subject only to such safeguard as are compulsory for the public interest

and

 Court intervention should be restricted.

LIATION

 A conciliation is the form of alternative dispute resolution process where the

parties to  a  dispute make use of  a  conciliator,  who meets with  the  parties

individually  in order  to  determine their  differences.  They do this  by  lowering

tensions, improving interactions, interpreting issues, providing & exploring possible

solutions for the settlement.

 Conciliation is a voluntary process where the parties concerned are open to 

having the same opinion and attempt to the resolution of the dispute by 

conciliation.

 It is flexible, allowing parties to define the time, constitution and content of the conciliation

procedures.  These proceedings are not  often public.  It  involves discussions between the

parties and the conciliator with an intend to explore sustainable resolutions by a look into the

existing issues concerned in the dispute and creating options for an arrangement that are

suitable for all

the  parties.The conciliator  does  not  make a  decision  for  the  parties  but  tries  to

sustain them in generating options in order to find a resolution that is well-suited to

both parties. It is risk-free and not obligatory on the parties till they agree & sign the

agreement.



 Formerly  a  resolution  is  reached  among  the  disputing  parties  prior  to  a

conciliator, the agreement had the outcome of an arbitration award and is lawfully

acceptable in any court in the country. MEDIATION

 Mediation  differs  from  arbitration  in  that  the  impartial  third  party  (the

mediator) does not impose a resolution. The objective of mediation is to

help the parties determine their own dispute so, a mediator’s functions can

differ depending on the requirements of the parties and their attorneys, the

past record of the dispute and the individuality and skills of the mediator.

 The mediator does not make a decision on the dispute but helps the parties be in

touch so that they can try to resolve the dispute themselves. Mediation leaves

organized outcome with the parties.

 Mediation may be mainly helpful when parties have an association they want to

defend  like  –  if  family  members  or  business  partners  have  an  argument,

mediation may be the ADR method to use.

 Mediation  is  also  effectual  when  emotions  are  getting  in  the  means  of

resolution. An efficient mediator can hear the parties out and help them to be in

touch or communicate with each other in an effective way. Mediation may not be

-effectual if one of the parties is reluctant to help or compromise and if one of the

parties has a significant advantage in control over the other.

-
E

I-n neutral  evaluation,  both the parties get  an opportunity  to  present  the case to  a

neutral person (an evaluator). The evaluator hears shortened arguments, reviews the

strength  and  weakness  of  each  party  and  offers  an  assessment  of  possible  court

outcomes in an attempt to promote settlement. The evaluator is skilled in the subject

matter of the dispute.



Even though the evaluator’s view is not binding, the parties usually use it as a source

for  trying to  discuss a resolution of  the dispute.  The evaluator  may also give case

planning regulation and settlement support with the consent of the parties. The neutral

evaluation may be most suitable in cases where there are technical issues that need

special skill to resolve the issue in the case is the amount of compensation.

It  may be either compulsory or voluntary.  In settlement conferences, the parties,  and

their attorneys meet up with a judge (or a neutral person), called a settlement officer, to

talk about the possible resolution of their dispute. The settlement officer does not make a

resolution in the case although, assists the parties in evaluating the strengths and weaknesses

of  the  case  and  in  negotiating  a  resolution.  These  are  appropriate  in  any  case  where  a

resolution is an option.--------------

MEDIATION CONCILIATION LOK ADALAT
The consent of theThe consent of the  parties The consent of the parties is

parties is not
8.

mandatory for referring 
is mandatory for referring a not mandatory for referring a

a case to mediation. case to conciliation. case to Lok Adalat.

The referral courtIn conciliation, the The award of Lok Adalat is

applies the principles of
deemed to be a decree of the

Order XXIII Rule 3, CPC
agreement is enforceable 

as it
–--
---
-9.

Civil Court and is executable

for passing
is a decree of the court as peras per Section 21 of the Legal

decree/order  in  terms Section 74 of th
e

Arbitration
Services Authorities Act, 1987.

of the agreement. and Conciliation Act, 1996.

10 Not 
appealable.

Decree/order not appealable. Award not appealable.



.
11 The focus in mediation The focus in conciliation is on The focus in Lok Adalat is on

. is on the present and
the present and the future.

the past and the present.

the future.
Mediation is a The  process  of  Lok  Adalat

12 structured process
Conciliation also is a structured involves only  discussion 

and
. having different stages. process having different 

stages.
persuasion.

13 In mediation, partiesIn conciliation, parties areIn Lok Adalat, parties are not

. are actively and directly
actively and directly 

involved.

actively and directly involved

involved. so much.
14 Confidentiality is theConfidentiality is the essence of Confidentiality is not observed

. essence of mediation. conciliation. in Lok Adalat.

CONCLUSION

Mediation is a valuable dispute resolution tool because the means of reaching an

agreement can be as varied as the disputes that need to be resolved. Mediation

procedures can be tailored to a variety of factors: the personality of the mediator;

the nature of the dispute; the time or resources available; and the antagonism

between the parties. The procedure can thus minimize contentiousness, cost, and

resources. If  it  is unsuccessful,  the parties can always resort to the courts or

other  means  of  dispute  resolution.  In  short,  mediation  is  a  valuable  weapon

against delay, cost, and injustice.

FIRST HEARING



After a suit is instituted with the plaint and a written statement is given by the defendant

there comes a stage called first hearing. But what does the first hearing comprise of?

What exactly happens when summons which were served to both parties appear to the

court? All these are important questions and it is equally important to understand its

object and at the same time why issues are so important.

-
Basically after the presentation of plaint by the plaintiff and filing of written statement by

the defendant, there arrives a stage called first hearing. Order 14 of the Code of Civil

Procedure, 1908 deals with the first hearing. The word first hearing as such is no where

defined in the Code, but the literal meaning of the term is the day on which the court

goes into the pleadings of parties in order to understand their contentions. While Order

10 of the Code enjoins the court to examine parties with a view to ascertain matters in

controversy in the suit. It has been held by the Supreme Court that First hearing is the

day on which the court applies its mind to the case either for framing issues or for taking

evidence.

The Order X Rule 1 provides that the court shall, at the first hearing of the suit, ascertain

from each party or his pleader whether he admits or denies such allegations or facts as

are made in the plaint or in the written statement, if any, of the opposite party. After

recording admissions and denials, the court shall direct the parties to the suit to settle

out  of  court  through conciliation,  arbitration,  mediation  or  Lok Adalat.  If  there  is  no

settlement, the case will again be referred to the court. Rule 2 further provides that for

oral examination of parties to the suit with a view to elucidating matters in controversy in

the suit. The court, thus, ascertain with precision the propositions of law or fact on which

the parties are at variance and on such questions issues are required to be framed. The

main purpose behind these rules is to understand and inform the parties about their real

dispute so that the area of conflict can be dealt with between the parties at the same

time, later on if any party come to realise about these issues, it would not be surprise to

them.



Therefore, on the first hearing, the main task of framing of issues is done. Issue means

a  point  in  question  or  some  important  subject  of  discussion.  Issues  are  points  of

contradictory averments made by the parties and decide by the court. When one fact is

asserted by the party and the same is denied by other, that is oppositions, such per se

facts, which will be called material propositions will constitute issues. Order X Rule 1(2)

and 1(3) provides that material propositions are those propositions of law or fact which a

plaintiff must allege in order to show a right to sue or a defendant must allege in order to

constitute his defence. Each material proposition affirmed by one party and denied by

the other shall form the subjectmatter of a distinct issue.

Basically the framing of issues requires some conditions and material which is inclusive

of mainly three things. Firstly, the allegations made on oath by the parties, or by any

persons present on their behalf, or statements made by the pleaders appearing for the

parties. Secondly, the allegations made in pleading or in answers to interrogatories and

thirdly,

documents  produced  by  the  parties.  Therefore  their  important  has  been  realised

appropriately  in  leading  judgement  in  State  of  Gujarat  v.  Jaipalsingh  Jaswantsingh

Engineers and Contractors wherein it was stated that “such framing of issues in the first

instance would facilitate the applicant to lead necessary evidence in support of the claim

and the reliefs prayed pursuant thereto. In the second instance, it will avail the opponent

an opportunity to confront and contradict the particular witness and thereafter to lead

the evidence if  he  so  desires  to  bring  home the defence pleaded,  and in  the third

instance, e-nlighten the trail court to test and appreciate the same in proper perspective

to enable it  to reach a just decision. It  is  hardly required to be told that issues are

backbone of a suit.  They are also the lamppost which enlightens the parties to the

proceedings, the trial court and even the appellate court as to what is the controversy,

what is evidence and where the way to truth and justice lies.”

Therefore the framing of issues is the duty of the court since only the court can frame

the issues in a suit. They are decided by the Presiding Officer of the court that is the

Judge. At the same time, parties and their pleaders thereof must also assist the court in



framing  the  issues  wherever  required.  While  issues  are  supposed  to  be  clear  and

specific, vague and evasive issues creates irregularities in the administration of justice.

Order  X also provides that  the court  may examine witnesses or  inspect  documents

before framing issues, to amend the issues or to frame additional issues or to strike out

issues that may appear to the court to be wrongly framed.

But in circumstances wherein there is the omission of court to framing of issues, such is

not considered fatal to the suit. But in case, such omissions leads to affect the disposal

of suits on merits then the case must be remanded to the trail court for fresh trial. While

on  the  other  hand,  it  was  held  that  where  the  parties  knew  that  certain  point  of

proposition would have been an issue and yet its disposition would not be fatal to the

suit, such omission of court on framing issue is acceptable provided it has caused no

prejudice or substantial injustice. Order 15 deals with various situations where a suit can

be disposed off on the first hearing itself. Therefore, issues are extremely important for a

proper proceeding of a suit and right decision of the case and omission thereto can be

caused, bearing valid reasons and while if framed properly, all issue must be normally

decided at one and same time.

Code of  Civil  Procedure,  1908 ORDER XV :  DISPOSAL OF THE SUIT  AT THE

FIRST HEARING

1. Parties not at issue

Where at the first hearing of a suit it appears that the parties are not at issue on any

question of law or of fact, the Court may at once pronounce judgment.

2. One of several defendants not at issue
[(1)] Where there are more defendants than one, and any one of the defendants is not at

issue with the plaintiff on any question of law or of fact, the Court may at once pronounce

judgment for or against such defendant. and the suit shall proceed only against the other

defendants.



[(2) Whenever a judgment is pronounced under this rule, a decree shall be drawn up in

accordance  with  such  judgment  and  the  decree  shall  bear  the  date  on  which  the

judgment was pronounced.]

3. Parties at issue

 Where the parties are at issue on some question of law or of fact, and issues have

been framed by the Court as herein before provided, if the Court is satisfied that no

further argument or evidence than the parties can at once adduce is required upon such

of the issues as may be sufficient for the decision of the suit, and that no injustice will

result from proceeding with the suit forthwith, the Court may proceed to determine such

issues, and, if the finding thereon is sufficient for the decision, may pronounce judgment

accordingly, whether the summons has been issued for the settlement of issues only or

for the final disposal of the suit :

Provided that, where the summons has been issued for the settlement of issues only, 

the parties or their pleaders are present and none of them objects.

 Where the finding is not sufficient for the decision, the Court shall postpone the

further  hearing  of  the  .suit,  and  shall  fix  a  day  for  the  production  of  such  further

evidence, or for such further argument as the case requires.

 Failure to produce evidence

Where the summons has been issued for the final disposal of the suit and either party fails

without sufficient cause to produce the evidence on which he relies, the Court may at once

pronounce judgment, or may, if it thinks fit, after framing and recording issues, adjourn the

suit for the production of such evidence as may be necessary for its decision upon such

issues.

It was rendered by Hon’bl e Madras High Court in a case of R.C. Sundaravalli vs T.D.

Shakila Bench: P Sridevan, on 21 August, 2001 (Equivalent citations: AIR 2002 Mad

82, (2001) 3 MLJ 681) that in



“Para . 8:  The word "first hearing" appears in the Code in several places.

Under Order 10, C.P.C, the Court has the power to ascertain whether the

allegations in the pleadings are admitted or denied at the first hearing of the

suit.  The oral examination of parties to elucidate matters in controversy is

also permissible at the first hearing of the suit under Order 10, Rule 2, C.P.C.

Order  13,  Rule 1,  C.P.C,  before the 1976 amendment had dealt  with the

production of documentary evidence at first hearing. Since this led to some

controversy, the words "first  hearing" in the heading of Order 13, Rule 1,

C.P.C were replaced by the words "at or before the settlement of the issues"

and Rule 1 was amended by replacing the words "at first hearing of the suit"

with  "at  or  before  the  settlement  of  the  issues".  Order  14,  C.P.C  again

contains the words "at the first hearing". Order 14, Rule 1(5), C.P.C deals

with settlement of issues and this again, uses the words "at the first hearing

of the suit".  The Court  frames the issues for deciding the case right after

examination under Order 10, Rule 2, C.P.C and hearing the parties or other

pleaders and after reading the plaint and written statement at the first hearing

of the suit. Order 14, Rule 6, C.P.C provides that the Court need not frame

and record issues where the defendant at the first hearing of the suit makes

no defence. Therefore, the first hearing of the suit obviously extends up to the

point issues are framed. If the defendant is set ex parte, the Court does not

frame or record issues. That is why the definition of "first hearing of the suit"

is  an  inclusive  definition.  Under  Order  14,  the  Court  is  empowered  to

pronounce judgments at the first hearing of suit if it appears that the parties

are not at issue. In fact, the heading of Order 15 itself reads thus: "Disposal

of the suit at the first hearing". Then, Subrule 3 of Order 15 deals with the

manner in which suit shall be disposed where parties are at issue. The Rule

says that where issues have been framed, since parties are at issue, the

Court can still pronounce judgments if without further argument or evidence

than the parties can at once adduce is required, the Court may still proceed

to determine such issues and pronounce judgments. If not, Rule 2 requires



the Court to postpone the further hearing of the suit and thereafter, fix a date

for  production  of  further  evidence  or  for  further  arguments  as  the  case

requires. The Court is empowered to adopt the procedure under SubRule 1

of Rule 3 or Subrule 2 irrespective of whether summons has been issued for

the settlement of issues only or for the final disposal of the suit. But, if the

summons has been issued for final disposal of the suit, then Rule 4 provides

that the Court in the absence of either party, producing evidence on which he

seeks to rely, may pronounce judgments or may alter framing and recording

issues, adjourn the suit for production of such evidence that is necessary for

decision on those issues. Therefore, from this, it is clear that the first hearing

of the suit can be any of the dates up to the date on which issues are actually

framed.”-

-
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WORKSHOP-IV
 

SIGNIFICANCE OF SECTION 89, ORDERS X, XI, XII,
XIII OF CODE OF CIVIL PROCEDURE

HISTORY:

The proliferation of laws and increase in population has resulted in

manifold  increase  in  the  volume  of  litigation.  The  overloaded  judicial

system is finding it  difficult  to cope up with the demands on it,  having

regard to the inherent limitations of the system. The demands for more

judges, more courts, better infrastructure, and better laws have remained

unfulfilled.  It  has become quite  common for  civil  disputes,  in  particular

litigations  involving  partitions,  evictions,  easements  and  specific

performance, to be fought for several decades through the hierarchy of

courts.

Civil  courts  function  under  century-old  procedural  laws,  made  to

ensure fair play, uniformity and avoidance of judicial  error.  They permit

appeals,  revisions  and  reviews.  They  enable  filing  of  innumerable

applications which often results in the main matter itself being lost sight of.

Adjournments are routinely sought and obtained. Delay has thus virtually

become a part of adjudicatory process. Delay leads to pendency . Delay

ultimately  leads  to  frustration  and  dissatisfaction  among  litigants  and

erosion of trust and faith of the common man in the judicial system.

INTRODUCTION:

In every civilized society there are two sets of laws that govern the

lives of citizens–

(i). Substantive laws and

(ii). Procedural laws.

The substantive laws determine the rights and obligations of citizens.

Procedural laws provide for the framework for enforcement of the same.

substantive laws are comparatively  more important,  but  the efficacy of

substantive  laws  in  contingent  upon  the  qualitative  deliverance  of

procedural laws. Procedural laws needs to be efficient, simple, expeditious

and inexpensive, lest the substantive provisions fail in fulfillment of their

purpose and object. 
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The Code of Civil Procedure, 1908  is a consolidated document that is

the primary procedural law relating to all civil disputes in India. The Code is

a collection of all the laws that relate to the procedure adopted by civil

courts  and parties  appearing there  under.  Over the years  a number of

amendments have been passed to ensure the Code is more efficient and

justice oriented, but still a judicial lag exists in India. The number of cases

keep on rising day by day while the adjudicators are limited.

In this  background,  the need of  the hour is  to reduce adversarial

adjudicatory litigation and at the same time, give speedy, satisfactory and

cost-effective  justice.  That  is  where  alternative  dispute  resolution

processes with the active participation of the Bar, become relevant and

urgent.

OBJECT:

The  provision  under  Section  89  is  an  attempt  to  bring  about

resolution  of  disputes  between parties,  minimize  costs  and  reduce  the

burden of the courts. It is provided for with the sole objective of blending

judicial  and  non-judicial  dispute  resolution  mechanism  and  bringing

alternate dispute mechanism to the centre of the Indian Judicial System.

The long drawn process of litigation, the costs incurred by both parties for

the same have and limited number of adjudicators have made Alternate

Dispute Resolution an important aspect of the Judicial system to ensure

swifter and speedier justice.

HISTORY AND BACKGROUND OF THE SECTION:

Section  89  of  the  Code of  Civil  procedure  was  introduced  with  a

purpose  of  amicable,  peaceful  and  mutual  settlement  between  parties

without intervention of the court. In most of developed countries nearly

90% of cases are settled outside court settlement. The cases which are not

settled outside the court only comes to the court. The cases go to trial only

when there is a failure to reach a resolution. 

ANALYSIS OF SECTION 89 of C.P.C

The language of the Section 89 of civil procedure code clearly states

that there are 4 alternate resolution forums. They are :

(a). arbitration,
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(b). conciliation,  

(c). judicial settlement including settlement through Lok Adalat; and 

(d). mediation

Section 89 provided for Alternate Dispute Resolution, but came into

effective  on account  of  the  enforcement  of  the  CPC (Amendment)  Act,

1999 with effect from 01.07.2002  in pursuant to the recommendations of

Law  Commission  of  India  and  Malimath  Committee  report.  The

constitutional  validity  of  Section  89  of  the  Code  was  upheld  by  the

Supreme Court of India in Salem Advocate Bar Association, Tamil

Nadu vs. Union of India reported in [2003 1 SCC 49].

NO COMPULSION UNDER SECTION 89

Section 89 of the Code of Civil Procedure does not create an obligation for

the Court to necessarily conduct arbitration, but merely permits the Court

to refer the dispute to arbitration or conciliation etc., where it is satisfied

with respect to a reference to the dispute in a pending suit that there is a

possibility of settlement of the same by way of arbitration or conciliation.

CRITICISM:

The Section in itself suffers from many anomalies which need to be

looked at to ensure the objective of the Section is achieved and there is

swifter and speedier form of justice. The drafting of the Section  89 was

said  to  be  done  in  a  haphazard  manner  and  the  interpretation  of  the

Section was observed to be,  “A trial judge’s nightmare”.  Further held that

Section 89 of the Code was drafted in a hurry. These are the observation

made  in  Afcons  infrastructure  and  Ors.  Vs.  Cherian  Verkay

Construction and Ors,Reported in  [2010 (8) SCC 24].
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ORDER X - EXAMINATION OF PARTIES BY THE COURT

Rules  1A,  1B  and  1C  of  Order  X  of  First  schedule  have  been

implemented by Section 7 and Section 20 of the CPC Amendment Act and

cover the ambit of law related to Alternate Dispute resolution.  The clauses

under Order X are specified to ensure proper exercise of jurisdiction by the

court. 

Sub-Section (1) refers to the different mediums for alternate resolution and

sub-section (2) refers to various Acts in relation to the mentioned alternate

resolutions. 

Procedure to be followed by a court in implementing section 89 and Order

10 Rule 1A of the Code.

Section 89 has to be read with Rule 1-A of Order 10 which requires the

court to direct the parties to opt for any of the five modes of alternative

dispute resolution processes and on their option refer the matter. The said

rule does not require the court to either formulate the terms of settlement

or make available such terms of settlement to the parties to reformulate

the terms of possible settlement after receiving the observations of the

parties. Therefore the only practical way of reading Section 89 and Order

10, Rule 1-A is that after the pleadings are complete and after seeking

admission/denials wherever required, and before framing issues, the court

will have recourse to section 89 of the Code. Such recourse requires the

court to consider and record the nature of the dispute, inform the parties

about the five options available and take note of  their  preferences and

then refer them to one of the alternative dispute resolution processes.

PRACTICAL INTERPRETATION  :
Proper interpretation of section 89 of the Code requires two changes

from a plain and literal reading of the section.

Firstly, it is not necessary for the court, before referring the parties

to an ADR process to formulate or re-formulate the terms of a possible

settlement.  It  is  sufficient  if  the  court  merely  describes  the  nature  of

dispute (in a sentence or two) and makes the reference.

Secondly, the definitions of `judicial settlement' and `mediation' in

clauses (c) and (d) of section 89(2) shall have to be interchanged to correct

the draftsman's error. 

Cases shall not refer to A D R process.

(a). Representative suits under Order 1 Rule 8 CPC which involve public

interest or interest of numerous persons who are not parties before the

court.  (In  fact,  even a  compromise  in  such a  suit  is  a  difficult  process
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requiring  notice  to  the  persons  interested  in  the  suit,  before  its

acceptance).

(b).  Disputes  relating to election to public  offices (as  contrasted from

disputes between two groups trying to get control over the management of

societies, clubs, association, etc.)

(c). Cases involving grant of authority by the section after enquiry, as for

example, suits or grant of probate or letters of administration.

(d). Cases involving serious and specific allegations of fraud, fabrication of

documents, forgery, impersonation, coercion etc.

(e). Cases requiring protection of sections, as for example, claims against

minors, deities and mentally challenged and suits for declaration of title

against the Government.

A Division Bench of the Madras High Court in  Arunagiri Goundan

Vs.Vasantharoya  Koundan  &  Ors  reported  in  [AIR  1949  Madras

707], held that:

At the outset it must be pointed out that Order 10 Rule 2 does not

provide for an examination on oath. This provision was intended to be used

to elucidate the matters in controversy in suit before the trial began. This

is not a provision intended to be used to supersede the usual procedure to

be followed at the trial.

The Honourable Supreme Court in case M/s Kapil Corepacks Pvt.

Ltd. v. Harbans Lal, has examined the scope and ambit of the Courts

powers  under  Order  10  of  the  Code  of  Civil  Procedure,  1908.  The

Honourable Supreme Court has held that the scope of the power of the

Court  is  limited  to  identifying  'matters  in  controversy'  and  not  to

prove/disprove facts.

In Manmohan Das v. Mt. Ramdei & Anr reported in AIR 1931

PC 175, the Privy Council observed that: “No doubt under Order 10, Rule

2, any party present in Court may be examined orally by the Court at any

stage of the hearing, and the Court may if it thinks fit put in the course of

such examination questions suggested by either party. But this power is

intended to be used by the Judge only when he finds it necessary to obtain

from such party information on any material questions relating to the suit

and ought not to be employed so as to supersede the ordinary procedure

at trial as prescribed in Order 18”.

The Honourable Supreme Court in case M/s Kapil Corepacks Pvt.

Ltd. v. Harbans Lal, has examined the scope and ambit of the Courts

powers  under  Order  10  of  the  Code  of  Civil  Procedure,  1908.  The

http://www.indiankanoon.org/doc/232698/
http://www.indiankanoon.org/doc/232698/
http://www.indiankanoon.org/doc/232698/
http://www.indiankanoon.org/doc/232698/
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Honourable Supreme Court has held that the scope of the power of the

Court is limited to identifying 'matters in controversy' and not to prove /

disprove facts.   

ORDER XI : DISCOVERY AND INSPECTION
 

V.Geetha Vs. Bandupalli Narayana Rao,  in case no 3620 of 2015 It

is  held that, 

Order XI of C.P.C. deals with discovery and inspection of documents. Rules

1 to 10 deal with interrogatories. rules 12 to 14 deal with production of

documents in possession or power of a party to proceedings. Rules 15 to

19 deal with inspection of documents.  Rule 15 specifically deals with the

production of documents referred to in pleadings or affidavits. Rule 15 was

amended on the recommendation of the Law Commission in view of the

conflicting decisions of the courts with regard to application of the said

rule to the documents mentioned in the list annexed to the plaint. 

ORDER XII : ADMISSION

If a notice to admit or produce specifies documents which are not
necessary,  the  costs  occasioned  thereby  shall  be  borne  by  the
party giving such notice.

The Honourable Supreme Court  of  India has held in a recent  judgment

S.M.Asif  v.  Virender  Kumar Bajaj,  that Judgment  on admission is  not a

matter of right and rather is a matter of discretion of the Court and that

mere admission of relationship of landlord.

ORDER XIII : PRODUCTION, IMPOUNDING AND RETURN OF
DOCUMENTS

K.V.Subrahmanyam vs K.Madhavi in case No.3105/1999 held that:

Order XIII,  Rule 1 of Code of Civil Procedure obligates the parties to

litigation  to  produce  all  the  documentary  evidence  at  or  before  the

settlement  of  issues.  Order XIII Rule 2 comes  in  aid  to  the  parties  to

produce the documents at any subsequent stage of  the proceedings,  if

good cause is shown to the satisfaction of Court for non-production thereof

either at or before the settlement of the issues and if the Court is satisfied

that the reasons stated are plausible, it is entitled to receive such evidence

after recording the reasons for so doing. If this rule is applied, CRP has to

be dismissed,  as  we do not  find any infirmity,  legal  or  otherwise.  But,

Order XIII, Rule 2 of CPC has got no application to the instant case for the
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reason that it falls within the exception contained in  Clause (a) of sub-

rule (2)  of  Rule 2  of  Order XIII of  Code of  Civil  Procedure, which

provision permits  the filing of  the documents while cross-examining the

witness produced by the opposite party. 

In view of the amendment to Civil Procedure Code under Act 46 of

1999 with effect from 01.07.2002, the parties to the suit are restrained to

file documents after commencement of the trial.

Whereas,  as  per  Order  VII  Rule  14  (3),  the  plaintiff  can  file

documents by taking leave of the Court, which is amended as per Act 22 of

2002 with effect  from 01.07.2002.  Similarly,  the defendant  can file the

documents  under  Order  VIII  Rule  1-A (3)  by  taking leave of  the  Court,

which  is  also  substituted  as  per  the  Act  22  of  2002  with  effect  from

01.07.2002. 

In Appeal also Order XLI Rule 27 (1) C.P.C says the appellate Court

can receive additional evidence on the ground alleged. 

In  case  Gullipalli  Naramnaidu  Vs.  Kinthali  Kumaraswamy

reported in 2003(2) ALT Page 406, it is held that “under Section 151 of

CPC the Court can receive documents”. 

As per Order XIII Rule 3 the Court at any stage of the suit rejects any

document, which it considers irrelevant or inadmissible by recording the

reasons for rejection.

CONCLUSION:

In view of the development of country in all aspects, for benefit of

citizens making legislations. Which are in addition to existing laws. The

awareness  in  the stakeholders  increased and whenever their  rights  are

infringed or for redress to their grievance approach the Courts. The Courts

are  already  burdened  and  not  in  a  position  to  render  justice  on  time.

Therefore, Alternative Disputes Resolution mechanism helps a long way to

cater the needs of the persons seeking justice. It is welcoming feature to

implement A.D.R methods to render justice on time to the stakeholders.  

Submitted by

      Sri O.V.Venkata Nageswara Rao,
Special Judge for trial of cases under SC & ST

(POA) Act-cum- XI Additional District Judge
Visakhapatnam
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Significance of Sec.89 Orders X, XI, XII, XIII etc  .   Of Code of

Civil Procedure

Paper Presentation By 

SMT. D.SATYAVATHI

ADDITIONAL SENIOR CIVIL JUDGE 
CUM VIII CHIEF METROPOLITAN MAGISTRATE,

GAJUWAKA.  

1.   INTRODUCTION

“Justice delayed is Justice denied” this is the first principle on which all

Courts are functioning. Where the litigant public could not get the justice within

time, any amount of injustice will be caused.  Hence it is said that injustice every

where is threat to justice anywhere.  With a view to expedite the disposal of

cases  and  to  reduce  the  docket  explosion,  various  new  techniques  have  been

evolved from time to time suitable to the present day scenario. 

Once  successful  move  in  disposal  of  cases  is  introduction  of  section  89

C.P.C. Section 89 C.P.C provides that alternative disputes resolution mechanism.

Hence Section 89 C.P.C is also called as A.D.R. The Section 89 C.P.C. has been

brought into the statute book by Amendment Act 46 of 1999 and the same came

into force with effect from 01-07-2002. Before going deep into the topic, it is just

and necessary to extract what exactly the words used in Section 89 C.P.C. The set

section reads as follows:

By plain reading of the above Section 89 C.P.C it is very clear that the first

and  foremost  duty  of  the  Court  is  to  identify  whether  there  is  an  element  of

settlement in the lis pending before the Court. In this context it is to be noted that

the Plaintiff will institute the suit with bundle of facts making him and entitle to

claim the relief.  Per contra, the Defendant may try to absolve the liability with

certain available defenses. Here the tact of the Court play important role to make

the both parties understand the respective stands of each other and there by arrive

at a conclusion which is satisfactory to the parties on both sides. 

 The said element of settlement can be easily explained with reference to a

classic example which is as follows:
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‘A’ filed a suit for recovery of Rs.1,30,000/- from ‘B’. In his turn B files

written  statement  admitting  the  debt  contacted  from  '  A '  but  pleads  that  he

borrowed only this Rs1,10,000/-.  

In the above given example, there is an element of settlement between the

parties because the following factors are not at issue. 

1. Status of A as creditor and Status of B as Debtor

2. Transaction between A and B

3. There was a transaction between A and B and even according to B, he will

    be held liable for Rs.1,10,000/-

The above 3 issues are generally the facts asserted by one party and denied

by the other. Since in the above example the major controversial issues are not

before the Court for consideration.  By invoking Section 89 C.P.C, the Court when

provided a platform to the parties to discuss and deliberate on the disputed area,

there is every possibility of matter being settled at the threshold. 

In the above given example if a come forward to forgo Rs.20,000/- from and

out of his claim for Rs.1,30,000/-, the matter can be easily settled. Or if be come

forward to pay Rs.1,30,000/- to  A, then also the matter can be easily settled. Thus

identify  the  matters  which  are  likely  to  be  compromise,  formulating  terms  of

compromise and making both parties come to  a definite and final settlement is

exclusively in the view of the Court. In the cases in which the Court identify an

element of settlement, those matters can be settled in any mode out of 4 modes

stipulated in Section 89 C.P.C namely 

(a) arbitration;

(b) conciliation;

(c) judicial settlement including settlement through Lok Adalat; or

(d) mediation.

This  is  the  brief  introduction  about  the  Section  89  C.P.C  and  related

provisions  namely Orders X, XI, XII and XIII C.P.C. In the subsequent topics the

other provisions are explained in detailed.



4

2.  Significance of Section.89. Of Code of Civil Procedure

Unlike the other provisions in Code of Civil Procedure, this is Section 89

C.P.C that  has got its own importance. By advent of  Section 89 C.P.C, the role of

the Court as adjudicating  authority is converted into facilitating authority. Under

this provision, the Court is empowered to formulate certain terms of compromise

and cause service of the same on the parties and if both parties  come forward to

give their assent for the terms so formulated by the Court,  there need not be any

need to record the evidence, appreciate it  and deliver judgment in the matter.  

Section 89 C.P.C. is only the   section which facilitates either the Court or

the parties to suggest  the way in which the matter  can be settled in any ways

referred to in Section 89 C.P.C. namely 

(a) arbitration;

(b) conciliation;

(c) judicial settlement including settlement through Lok Adalat; or

(d) mediation.

Thus,  Section 89 C.P.C. has got its own significance without  which there is

no any enabling provision to formulate the terms of the compromise, it will be

difficult for the Court to suggest various ways of compromise. After Section 89

C.P.C. is introduced, many matters were settled and the end result of Section 89

C.P.C. is a boon for the litigant public who are eagerly waiting to get justice at an

early time.  Even the Hon’ble Supreme Court  in Krishnakant Tamrakar vs The

State Of Madhya Pradesh on 28 March, 2018, very recently held that 

“There  can  be  no  dispute  that  access  to  speedy  justice is  part  of

fundamental  right  under  Articles  14 and 21 of  the  Constitution.  The National

Commission to Review Working of the Constitution recommended that access to

speedy justice may be incorporated as an express fundamental right.”
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This Section 89C.P.C. provides for speedy justice and meet the present day

requirements and thus it has its own significance as explained above.

3.    Significance of  Orders X, XI, XII, XIII etc. Of Code of Civil Procedure

Besides Section 89 C.P.C the following Orders are also governing this 

field. 

ORDER X : EXAMINATION OF PARTIES BY THE COURT

1. Ascertainment whether allegations in pleadings are admitted or denied 

               At the first hearing of the suit the Court shall ascertain from each party or

his pleader whether he admits or denies such allegations of fact as are made in the

plaint or written statement (if any) of the opposite party  and as are not expressly

or by necessary implication admitted or denied by the party against whom they are

made. The Court shall record such admissions and denials.

          1.(A)  .  Directions of the court to opt for anyone mode of alternative  dispute resolution:

                   After recording the admissions and denials , the court shall direct the parties to the suit to

opt either mode of the settlement outside the court as specified in the sub-section (1) of Section 89.  On

the option of the parties, the court shall fix the date of appearance  before such forum or authority  as

may be opted by the parties. 

         1.(B). Appearance before the concilliatory forum or authority: 

                   Where a suit referred Under Rule -1A, the parties shall appear before the fourm or authority

for conciliation of the suit. 

        1.(C).  Appearance before the court consequent to the failure of efforts of concilliation:

                  Where a suit is referred Under Rule 1 A and presiding Officer of concilliation forum  or

authority is satisfied  that it would not be proper in the  interests of justice  to proceed  with the matter

further , then, it shall refer the matter again to the court  and direct the parties to appear before the

court on date fixed by it.  

2. Oral examination of party, or companion of party

(1) At the first hearing of the suit, the Court- 

(a)  shall  with  a  view  to  elucidating  matters  in  controversy  in  the  suit

examine orally such of the parties to the suit appearing in person or present in

Court  as it deems fit.
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(b)  may  orally  examine  any  person,  able  to  answer  any  material

question relating to the suit  by whom any party appearing in person or present in

Court or his pleader is accompanied.

(2)  At  any subsequent  hearing,  the  Court  may  orally  examine  any  party

appearing in person or present in Court, or any person, able to answer any material

question relating to the suit, by whom such party or his pleader is accompanied.

(3) The Court may, if it thinks fit, put in the course of an examination under

this rule questions suggested by either party.

3. Substance of examination to be written 

        The substance of the examination shall be reduced to writing by the Judge,

and shall form part of the record.

4. Consequence of refusal or inability of pleader to answer 

               (1) Where the pleader of any party who appears by a pleader or any such

person accompanying a pleader as is referred to in rule 2, refuses or is unable to

answer any material question relating to the suit which the Court is of opinion that

the party whom he represents ought to answer and is likely to be able to answer if

interrogated in person, the Court may postpone the hearing of the suit to  future

day and direct that such party shall appear in person on such day.

(2) If such party fails without lawful excuse to appear in person on the day so

appointed, the Court may pronounce judgment against him, or make such order in

relation to the suit as it thinks fit.

ORDER XI : DISCOVERY AND INSPECTION

1. Discovery by interrogatories 

   In any suit the plaintiff or defendant by leave of the Court may deliver

interrogatories in writing for the examination of the opposite parties or any one or

more of such parties and such interrogatories when delivered shall have a note at

the  foot  thereof  stating  which  of  such  interrogatories  each  of  such  persons  is

required to answer. 
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  Provided that no party shall deliver more than one set of interrogatories to

the  same  party  without  an  order  for  that  purpose  .  Provided  also  that

interrogatories which do not relate to any matters in question in the suit be deemed

irrelevant,  notwithstanding  that  they  might  be  admissible  on  the  oral  cross-

examination of a witness.

2. Particular interrogatories to be submitted:

 On  an  application  for  leave  to  deliver  interrogatories,  the  particular

interrogatories proposed to be delivered shall be submitted to the court and that

court shall decide within 7 days from the day of filing of the said application.  In

deciding upon such application, the court shall take into account any offer, which

may be made by the party sought to be interrogated to deliver particulars, or to

make admissions, or to produce documents relating to the matters in question, or

any  of  them,  and  leave  shall  be  given  as  to  such  only  of  the  interrogatories

submitted as the Court shall consider necessary either for disposing fairly of the

suit or for saving costs.

3. Cost of  interrogatories:-

  In adjusting the costs of suit inquiry shall at the instance of any party be

made into the propriety of exhibiting such interrogatories  and if it is the opinion

of taxing officer or of the Court, either with or without an application for enquiry,

that  such   interrogatories  have  been  exhibited  unreasonably,  vexatiously  or  at

improper length, the costs occasioned by the said  interrogatories and the answers

thereto shall be paid in any event by the party in fault.

4. Form of  interrogatories:-

  Interrogatories shall be in form No.2 in Appendix C, with such variations

as circumstances may require.

5. Corporations:-

  Where any party to a suit is a corporation or a body of persons, whether

incorporated or not, empowered by law to sue or to be sued whether in its own

name or in the name of any officer or other person, any opposite party may apply
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for an order allowing him to deliver  interrogatories to any member or officer of

such corporation or body, and an order may be made accordingly. 

6. Objections to  interrogatories by answer:-

   Any objection to answering any  interrogatory on the ground that it  is

scandalous or irrelevant or not exhibited bonafide for the purpose of the suit, or

that the matters inquired into are not sufficiently material at the stage  may be

taken in affidavit in answer.

7. Setting aside and striking out  interrogatories:-

  Any  interrogatories may be set aside on the ground that they have been

exhibited unreasonably or vexatiously or struck out on the ground that they are

prolix, oppressive, unnecessary or scandalous and any application for this purpose

may be made within 7 days after service of the  interrogatories. 

8. Affidavit in answer, filing 

  Interrogatories shall be answered by affidavit to be filed within ten days or

within such other time as the Court may allow.

9. Form of affidavit in answer

 An affidavit in answer to interrogatories shall be in Form No. 3 in Appendix

C, with such variations as circumstances may require.

10. No exception to be taken 

No exceptions shall be taken to any affidavit in answer, but the sufficiency

or otherwise of any such affidavit objected to as insufficient shall be determined

by the Court.

11. Order to answer or answer further 

 Where any person interrogated omits to answer, or answer insufficiently, the

party interrogating may apply to the Court for an order requiring him to answer, or

to answer further, as the case may be. And an order may be made requiring him to 

answer or answer further, either by affidavit or by viva voce examination as the

Court may direct.
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12. Application for discovery of documents 

Any party may, without filing any affidavit, apply to the Court for an order

directing any other party to any suit to make discovery on oath of the documents

which are  or  have  been  in  his  possession  or  power,  relating  to  any matter  in

question therein. On the hearing of such application the Court may either refuse or

adjourn the same, if satisfied that such discovery is not necessary, or not necessary

at that stage of the suit, or make such order, either generally or limited to certain

classes of documents, as may, in its discretion be thought fit .

 Provided that discovery shall not be ordered when and so far as the Court

shall be of opinion that it is not necessary either for disposing fairly of the suit or

for saying costs.

13. Affidavit of documents 

  The  affidavit  to  be  made  by  a  party  against  whom  such  order  as  is

mentioned in the last preceding rule has been made, shall specify which (if any) of

the documents therein mentioned he objects to produce, and it shall be in Form

No. 5 in Appendix C, with such variations as circumstances may require.

14. Production of documents 

  It shall be lawful for the Court, at any time during the pendency of any suit,

to order the production by any party thereto, upon oath of such of the documents

in his possession or power, relating to any matter in question in such suit, as the

Court  shall  think  right   and  the  Court  may  deal  with  such  documents,  when

produced, in such manner as shall appear just.

15. Inspection of documents referred to in pleadings or affidavits

Every party to a suit shall be entitled at any time to give notice to any other

party,  in  whose  pleadings  or  affidavits  reference  is  made  to  any  document  or

produce such document for the inspection of the party giving such notice, or of his

pleader,  and to  permit  him or  them to  take  copies  thereof;  and any party  not

complying with such notice  shall  not  afterwards  be  at  liberty to  put  any such

document in evidence on his behalf in such suit unless he shall satisfy the Court

that such document relates only to his own title, he being a defendant to the suit, or
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that he had  some  other  cause or excuse which the Court shall deem sufficient for

not complying with such notice, in which case the Court may allow the same to be

put in evidence on such terms as to costs and otherwise as the Court shall think fit.

16. Notice to produce 

Notice to any party to produce any documents referred to in his pleading or

affidavits  shall  be  in  Form  No.  7  in  Appendix  C,  with  such  variations  as

circumstances may require.

17. Time for inspection when notice given 

The party to  whom such notice  is  given shall,  within ten days  from the

receipt of such notice, deliver to the party giving the same a notice stating a time

within three days from the delivery thereof at which the documents, or such of

them as  he  does  not  object  to  produce,  may be  inspected  at  the  office  of  his

pleader, or in the case of bankers' books or other books of account or books in

constant  use  for the  purposes of  any trade or  business,  at  their  usual  place  of

custody, and stating which (if any) of the documents he objects to produce, and on

what  ground.  Such  notice  shall  be  in  Form No.  8  in  Appendix  C,  with  such

variations as circumstances may require.

18. Order for inspection 

(1) Where the party served with notice under rule 15 omits to give such

notice of a time for inspection or objects to give inspection, or offers inspection

elsewhere than at the office of his pleader, the Court may, on the application of the

party desiring it, make an order for inspection in such place and in such manner as

it may think fit .

Provided that the order shall not be made when and so far as the Court shall

be of opinion that, it is not necessary either for disposing fairly of the suit or for

saving costs.

(2) Any application to inspect documents, except such as are referred to in

the pleadings, particulars or affidavits of the party against whom the application is

made or disclosed in his affidavit of documents, shall be founded upon an affidavit

showing of what inspection is sought, that the party applying is entitled to inspect
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them, and that they are in the possession or power of the other party. The Court

shall not make such order for inspection of such documents when and so far as the

Court shall be of opinion that it is not necessary either for disposing fairly of the

suit or for saving costs. 

19. Verified copies 

              (1) Where inspection of' any business books is applied for, the Court may,

if it thinks fit, instead of ordering inspection of the original books, order a copy of

any entries  therein  to  be  furnished  and  verified  by  the  affidavit  of  some

person who has examined the copy with the original entries, and such affidavit

shall state whether or not there are in the original book any and what erasures,

interlineations or alterations:

Provided that, not withstanding that such copy has been supplied, the Court

may order inspection of the book from which the copy was made.

(2) Where on an application for an order for inspection privilege is claimed

for any document, it shall be lawful for the Court to inspect the document for the

purpose of deciding as to the validity of the claim of privilege.

(3) The Court may, on the application of any party to a suit at any time, and

whether an affidavit of documents shall or shall not have already been ordered or

made, make an order requiring any other party to state by affidavit whether any

one or more specific documents, to be specified in the application, is or are, or has

or  have  at  any  time  been,  in  his  possession  or  power,  and  if  not  then  in  his

possession, when he parted with the same and what has become thereof.  Such

application shall be made on an affidavit stating that in the belief of the deponent

the party against whom the application is made has, or has at some time had, in his

possession or power the document or documents specified in the application, and

that they relate to the matters in question in the suit, or to some of them.

20. Premature discovery 

Where the party from whom discovery of any kind or inspection is sought

objects to the same, or any part thereof, the Court may if satisfied that the right to

the discovery or inspection sought depends on the determination of any issue or
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question in dispute in the suit, or that for any other reason it is desirable that any

issue or question in dispute in the suit should be determined before deciding upon

the  right  to  the  discovery  or  inspection,  order  that  such  issue  or  question  be

determined first and reserve the question as to the discovery or inspection.

21. Non-compliance with order for discovery

[(1)]  Where  any  party  fails  to  comply  with  any  owner  to  answer

interrogatories, or for discovery or inspection of document, he shall, if a plaintiff,

be liable to have his suit dismissed for want of prosecution, and, if a defendant, to

have his defence, if any struck out, and to be placed in the same position as if he

had not defended, and the party interrogating or seeking discovery or inspection

may apply to the Court for an order to that effect.

(2)  Where  an  order  is  made  under  sub-rule  (1)  dismissing  any  suit,  the

plaintiff shall be precluded from bringing a fresh suit on the same cause of action.

22. Using answers to interrogatories at trial 

Any party may, at the trial of a suit, use in evidence any one or more of the

answers or any part of an answer of the opposite party to interrogatories without

putting in the others or the whole of such answer. Provided always that in such

case the Court may look at the whole of the answers, and if it shall be of opinion

that any others of them are so connected with those put in that the last-mentioned

answers ought not to be used without them, it may direct them to be put in.

23. Order to apply to minors 

This Order shall apply to minor plaintiffs and defendants, and to the next 

friends and guardians for the suit of persons under disability. 
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ORDER XII : ADMISSION

1. Notice of admission of  case 

Any party to a suit may give notice, by his pleading, or otherwise in writing,

that he admits the truth of the whole or any part of the case of any other party.

2. Notice to admit documents 

Either party may call upon the other party  to admit, within fifteen days from

the date of service of the notice any document saving all just exceptions and in

case of refusal or neglect to admit, after such notice, the costs of proving any such

document shall be paid by the party so neglecting or refusing, whatever the result

of the suit may be, unless the Court otherwise directs and no costs of proving any

document shall be allowed unless such notice is given, except where the omission

to give the notice is, in the opinion of the Court, a saving of expense.

2A. Document to be deemed to be admitted if not divided after service of

notice to admit documents 

(1) Every document which a party is called upon to admit,  if  not denied

specifically  or  by  necessary  implication,  or  stated  to  be  not  admitted  in  the

pleading of that party or in his reply to the notice to admit documents, shall be

deemed to be admitted except as against a person under a disability 

Provided that the Court may, in its discretion and for reasons to be recorded,

require any document so admitted to be proved otherwise than by such admission.

(2) Where a party unreasonably neglects or refuses to admit a document after

the service on him of the notice to admit documents, the Court may direct him to

pay costs to the other party by way of compensation.

3. Form of notice 

A notice to admit documents shall be in Form No. 9 in Appendix C, with

such variations as circumstances may require.
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3A. Power of Court to record admission 

Notwithstanding that no notice to admit documents has been given under

rule 2, the Court may, at any stage of the proceeding before it, of its own motion,

call  upon  any  party  to  admit  any  document  and  shall  in  such  a  case,  record

whether the party admits or refuses or neglects to admit such document.

4. Notice to admit acts 

Any party, may, by notice in writing, at any time not later than nine days

before the day fixed for the hearing,  call  on any other party to admit,  for  the

purposes of the suit only, any specific fact, or facts mentioned in such notice. And

in case of refusal or neglect to admit the same within six days after service of such

notice, or within such further time as may be allowed by the Court, the costs of

proving such fact or facts shall  be paid by the party so neglecting or refusing,

whatever the result of the suit may be, unless the Court otherwise directs.

Provided  that  any  admission  made  in  pursuance  of  such  notice  is  to  be

deemed to be made only for the purposes of the particular  suit,  and not  as an

admission to be used against the party on any other occasion or in the favour of

any person other than the party giving the notice.

5. Form of admissions 

A notice  to  admit  facts  shall  be  in  Form  No.  10  in  Appendix  C,  and

admissions of facts shall be in Form No. 11 in Appendix C, with such variations as

circumstances may require.

6. Judgment on admissions 

(1)  Where  admissions  of  fact  have  been  made  either  in  the  pleading  or

otherwise, whether orally or in writing, the Court may at any stage of the suit,

either on the application of any party or of its own motion and without waiting for

the determination of any other question between the parties, make such order or

give such judgment as it may think fit, having regard to such admissions.
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(2) Whenever a judgment is pronounced under sub-rule (J) a decree shall be drawn

up in accordance with the judgment and the decree shall bear the date on which the

judgment was pronounced.

7. Affidavit of signature 

An  affidavit  of  the  pleader  or  his  clerk,  of  the  due  signature  of  any

admissions made in pursuance of any notice to admit documents or facts, shall be

sufficient evidence of such admissions, if evidence thereof is required.

8. Notice to produce documents 

Notice to produce documents shall be in Form No. 12 in Appendix C, with

such variations as circumstances may require. An affidavit of the pleader, or his

clerk, of the service of any notice to produce, and of the time when it was served,

with a copy of the notice to produce, shall in all cases be sufficient evidence of the

service of the notice, and of the time when it was served.

9. Costs 

If a notice to admit or produce specifies documents which are not necessary,

the costs occasioned thereby shall be borne by the party giving such notice.

ORDER XIII : PRODUCTION, IMPOUNDING AND RETURN OF

DOCUMENTS

1. Documentary evidence to be produced [at or before the settlement of issues] 

1) The parties or their pleaders shall produce on or before the settlement of

issues, all the documentary evidence in original where the copies there of have

been filed along with plaint or written statement.

(2) The Court shall receive the documents so produced :

     Provided that they are accompanied by an accurate list thereof prepared in such

form as the High Court directs.

2. Effect of non-production of documents 

(1) No documentary evidence in the possession or power of any party which

should have been, but has not been produced in accordance with the requirements
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of rule 1 shall be received at any subsequent stage of the proceedings unless good

cause is shown to the satisfaction of the Court for the non-production thereof; and

the Court receiving any such evidence shall record the reasons for so doing.

(2) Nothing in sub-rule (1) shall apply to documents,-

(a) produced for the cross-examination of the witnesses of the other party, or

(b) handed over to a witness merely to refresh his memory.

3. Rejection of irrelevant or inadmissible documents 

The  Court  may  at  any  stage  of  the  suit  reject  any  document  which  it

considers  irrelevant  or  otherwise  inadmissible,  recording  the  grounds  of  such

rejection.

4. Endorsements on documents admitted in evidence

(1) Subject to the provisions of the next following sub-rule, there shall be

endorsed on every document which has been admitted in evidence in the suit the

following particulars, namely : -

(a) the number and title of the suit,

(b) the name of the person producing the document,

(c) the date on which it was produced, and

(d) a statement of its having been so admitted,

and the endorsement shall be signed or initialed by the Judge.

(2) Where a document so admitted is an entry in a book, account or record,

and a copy thereof has been substituted for the original under the next following

rule, the particulars aforesaid shall be endorsed on the copy and the endorsement

thereon shall be signed or initialed by the Judge.

5. Endorsements on copies of admitted entries in books, accounts and records 

(1) Save in so far as is otherwise provided by the Bankers' Books Evidence

Act, 1891 (18 of 1891) where a document admitted in evidence in the suit is an

entry in a letter-book or a shop-book or other account in current use, the party on

whose behalf the book or account is produced may furnish a copy of the entry.
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(2) Where such a document is an entry in a public record produced from a

public office or by a public officer, or an entry in a book or account belonging to a

person other than a party on whose behalf the book or account is produced, the

Court may require a copy of the entry to be furnished-

(a) where the record, book or account is produced on behalf of a party, then

by that party, or

(b) where the record, book or account is produced in obedience to an order

of the Court acting of its own motion, then by either or any party.

(3) Where a copy of an entry is furnished. under the foregoing provisions of

this rule, the Court shall, after causing the copy to be examined, compared and

certified in manner mentioned in rule 17 of Order VII, mark the entry and cause

the  book,  account  or  record  in  which  it  occurs  to  be  returned  to  the  person

producing it.

6. Endorsements on documents rejected as inadmissible in evidence 

Where a document relied on as evidence by either party is considered by the

Court  to  be  inadmissible  in  evidence,  there  shall  be  endorsed  thereon  the

particulars mentioned in clauses (a), (b) and (c) of rule 4, sub-rule (1) together

with a statement of its having been rejected, and the endorsement shall be signed

or initialed by the Judge.

7. Recording of admitted and return of rejected documents 

(1) Every document which has been admitted in evidence, or a copy thereof

where a copy has been substituted for the original under rule 5, shall form part of

the record of the suit.

(2) Documents not admitted in evidence shall not form part of the record and

shall be returned to the persons respectively producing them.

8. Court may order any document to be impounded 

Notwithstanding anything contained in rule 5 or rule 7 of this Order or in

rule 17 of Order VII, the Court may, if it sees sufficient cause, direct any document

or book produced before it in any suit to be impounded and kept in the custody of



18
an officer of the Court, for such period and subject to such conditions as the Court

thinks fit.

9. Return of admitted documents 

(1) Any person, whether a party to the suit or not, desirous of receiving back

any document produced by him in the suit and placed on the record shall, unless

the document is impounded under rule 8, be entitled to receive back the same,-

(a) where the suit is one in which an appeal is not allowed, when the

suit has been disposed of, and

(b) where the suit is one in which an appeal is allowed, when the Court

is satisfied that the time for preferring an appeal has elapsed and that no appeal has

been  preferred  or,  if  an  appeal  has  been  preferred,  when  the  appeal  has  been

disposed of :

Provided  that  a  document  may be  returned at  any time earlier  than that

prescribed by this rule if the person applying therefor-

(a) delivers to the proper officer for being substituted for the original,-

(i) in the case of a party to the suit, a certified copy, and

(ii) in the case of any other person, an ordinary copy which has been

examined, compared and certified in the manner mentioned in sub-rule (2) of rule

17 of Order VII, and (b) undertakes to produce the original, if required to do so 

Provided also, that no document shall be returned which, by force of the

decree, has become wholly void or useless.

(2) On the return of a document admitted in evidence, a receipt shall  be

given by the person receiving it.

10. Court may send for papers from its own records or from other Courts 

(1) The Court may of its own motion, and may in its discretion upon the

application of any of the parties to a suit, send for, either from its own records or

from any other Court, the record of any other suit or proceeding, and inspect the

same.
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(2) Every application made under this rule shall  be supported by an affidavit

showing how the record is material to the suit in which the application is made,

and that the applicant cannot without unreasonable delay or expense obtain a duly

authenticated  copy  of  the  record  or  of  such  portion  thereof  as  the  applicant

requires, or that the production of the original is necessary for the purposes of

justice.

(3) Nothing contained in this rule shall be deemed to enable the Court to use

in evidence any document which under the law of evidence would be inadmissible

in the suit.

11. Provision as to documents applied to material objects 

The provisions therein contained as to documents shall, so far as may be

apply to all other material objects producible as evidence.

The above said Orders are procedural issues to implement Section 89

C.P.C. Under Order X C.P.C., it is the duty of Court to ascertain from the parties

whether  there  allegations  in  the  pleadings  are  admitted  or  denied.  In  case  of

admissions, there is no need to let in evidence on admitted facts because, the facts

admitted need not be prove. Newly inserted rules 1A to 1C of order X C.P.C

makes it mandatory to direct the parties to opt for any mode of settlement outside

the Court out of the four alternative dispute resolution mechanism enumerated in

Section 89 C.P.C namely 

(a) arbitration;

(b) conciliation;

(c) judicial settlement including settlement through Lok Adalat; or

(d) mediation.

    Under Order XI C.P.C. the plaintiff or Defendant by leave of the court

may deliver interrogatories in writing for the examination. Under Order XII C.P.C

notices can be issued either  to  admit  facts  or  to produce the documents.  This

provision also facilitate the Court to go ahead with the trial of the matter without

being  any  huddle  while  the  suit  is  in  progress.  Order   XIII  CPC deals  with

Production impounding and Return of the Documents and the amended Order 13

takes away the right of the party to file the a document at any stage of the suit and
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the other orders immediate mandatory produce the documents at the time of filing

of the Plaint for the documents filed by the Plaintiff and the time of filing of

written statement for the documents filed by the Defendant.

4. Arbitration, Conciliation  and Mediation 

Arbitration. 

Arbitration is an ADR (alternative dispute resolution) method where

the disputing parties  involved present  their  disagreement to one arbitrator or  a

panel  of  private,  independent  and  qualified  third  party  “arbitrators.”  The

arbitrator(s) determine the outcome of the case. While it may be less expensive

and  more  accessible  than  trial,  the  arbitration  process  has  well-defined

disadvantages.  Some of  disadvantages  include the  risk  losing,  formal  or  semi-

formal rules of procedure and evidence, as well as the potential loss of control

over the decision after transfer by the parties of decision-making authority to the

arbitrator.  By employing arbitration,  the  parties  lose  their  ability  to  participate

directly in the process. In addition, parties in arbitration are confined by traditional

legal  remedies  that  do  not  encompass  creative,  innovative,  or  forward-looking

solutions to business disputes. 

Conciliation.

Conciliation  is  another  dispute  resolution  process  that  involves

building  a  positive  relationship  between  the  parties  of  dispute,  however,  it  is

fundamentally  different  than  mediation  and  arbitration  in  several  respects.

Conciliation is a method employed in civil law countries, like Italy, and is a more

common concept there than is mediation. While conciliation is typically employed

in labour and consumer disputes, Italian judges encourage conciliation in every

type of dispute . The “conciliator” is an impartial person that assists the parties by

driving their negotiations and directing them towards a satisfactory agreement. It

is unlike arbitration in that conciliation is a much less adversarial proceeding; it

seeks to identify a right that has been violated and searches to find the optimal

solution. 
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Mediation.

Mediation is an ADR method where a neutral and impartial third party,

the mediator, facilitates dialogue in a structured multi-stage process to help parties 

reach a conclusive and mutually satisfactory agreement.  A mediator assists  the

parties  in  identifying and articulating  their  own interests,  priorities,  needs  and

wishes  to  each other.  Mediation  is  a  “peaceful”  dispute  resolution  tool  that  is

complementary to the existing court system and the practice of arbitration. 

5. CONCLUSION

Section 89 is an important part of the Code of Civil Procedure and is

an effective method to resolve dispute between parties where there is scope for the

same.  The section is right  in its  spirit  as the objective has been to reduce the

burden of the court, ensure a compromise is arrived at between parties and move

towards  speedier/  effective  method of  administrating  justice.  Alternate  Dispute

Resolution is a means of increasing access to justice without decreasing the quality

of justice. However, as has been highlighted in the entire paper, the Section suffers

from many anomalies, which have reduced its efficiency and act as a hindrance in

delivering  justice  to  the  people.  The  recommendations  of  the  238th  Law

Commission  report  strike  at  the  heart  of  the  matter  and  there  is  a  need  for

amendments  specified  by  the  Report.  Apart  from  the  legal  aspect  of  the

inefficiency of the provision, another major reason for section failing to fulfil its

purpose is the lack of legal knowledge among the people. Rather than going for

Alternate means which are much more cheaper and les time consuming, citizens

continue  to  go  for  trial  hoping  to  secure  a  larger  award  from the  Court.  The

alternate forums accorded under Section 89 are economically more viable as there

are relatively lesser amount of transaction costs and thus, there is a need to make

people aware about the same. Hence, the provision under Section 89 is right in its

essence but its purpose is defeated due to legal intricacies, draftsmen’s error and

lack of awareness among individuals.

Thank You,



G. Sreenivasa Reddy, V Additional Junior Civil Judge cum V Additional Metropolitan

Magistrate, Vishakhapatnam  

                    SIGNIFICANCE OF Sec.89, Orders X,XI,XII, XII etc CPC

                                                INTRODUCTION

It is held in Ritesh Tiwari and another v. State of UP and others (2010) SCC 677 as

follows:

         Every trial is a voyage of discovery in which truth is the quest.

The Civil Procedure Code provides various mechanisms which help in the process

of discerning truth out of the contenst between adversaries. Or.X,Or.XI, XII, OXIII

and  Or.XIX  are  a  few  mechanisms  under  CPC  which  help  the  process  of

adjudication in discovering truth in the administration of justice.  

                                                Sec.89 CPC 

The provisions regarding the methods of settlement under Sec.89, Order X Rules

1A, 1B, 1C CPC are based on the recommendations made by Law Commission of

India  and  Malimath  Committee.  The  Law  Commission  of  India  had  given

suggestions that the Court may require attendance of any party to the suit or

proceedings to appear in person with a view to arriving at an amicable settlement

of dispute between the parites and make an attempt to settle the dispute between

the parties amicably whereas Malimath Committee's recommendation was to the

effect that it  should be made obligatiory for the Court to refer the dispute for

settlement. When the disputes cannot be settled, the suit could proceed further.

In Salem Advocate Bar Association, Tamil Nadu v. Union of India AIR 2003 SC 189,

it has been held that it is quite obvious that the reason why Section 89 has been



inserted is to try and see that all the cases, which are filed in court, need not

necessarily be decided by the Court itself. Keeping it mind the laws, that resort

should be had to Alternative Dispute Resolution Mechanism with a view to bring to

an end to litigation between the parties at an early date. The Alternative Dispute

Resolution Mechanism is arbitration or conciliation or jucidical settlement including

settlement through Lok Adalat or mediation.

                                                    ORDER   X CPC 

Examination of party or its pleader under Rule 1 and 2:-

1. The court cannot disregard pleadings and defective pleadings should not be

encouraged. Provisions of  O.10 Rule 1 and 2 should be invoked in getting the

pleadings cleared and to remove any ambiguity before parties are sent for trial.

Before framng issues material facts and particulars should be brought on record

either by recording statements of parties or otherwise.

2. The powers which this Order vests in the Civil Courts are mainly intended to

draw by viva voce examination, the real points in controversiy between the parties

and thus prevent the real matter in dispute remaining undecided or left out of

consideration.

3.  Rule 1 of Order 10 relates to allegations made in the pleadings. There is no

such limit in R.2. The examination may be as to any material question. Again, the

rule 1 proves for provides for the examination of the party or his pleader whereas

R.2 provides also for the examination of any person by whom the party or his

pleader is accompanied. While the statement under R.1 by the party or his pleader

is conclusive against the party, the statement made under R.2 by the companion



of the party is not conclusive against the party. 

4. The object of the examination under the rule 2 is to ascertian the matters in

dispute and not to take evidence or to ascetain what is to be te evidence in the

case. The examination under the rule is  not  intended to be a substitute for  a

regular examination on oath.

5. The provisions of O.10 R.2 are operative till the issues are framed between the

parties. Examination of parites by the Court under O.10 Rule.2 is required to be

made at the time of framing of issues or before the issues are framed because if

form that examination any material question arises, the Court may frame such

issues so that they may also be tried during the trial.

Consequences of refusal or inability of pleader to answer for examination under

Rule 2:-

1. An order under this rule directing a party to appear in person can be passed

only where the Court finds that there is a material question relating to the suit that

has to be answered by such party or his pleader, and the pleader refuses or is

unable to answer such questions. 

2 When the party directed to appear by the Court under this rule fails to appear in

person withut lawful excuse, the Court may pronounce judgment against him.

3. The Court is not bound to pass a decree against the defaulting party but may

pass any order in relation to the suit as it deems fit.



4. A dismissal of a suit under this rule operates as res judicata in the subsequent

suit on the same subject matter.

5.  An order of dismissal under this rule can be set aside on an application under

Or.9 Rule 9 of the Code.

6.   An appeal lies under O.43 R.1(e) from an order pronouncing judgment under

sub-rule (2) of this rule.

                                               Order XI CPC

Discovery by interrogatories:

1.  Where information is wanted as to facts, the party is allowed to administer to

his  adversary a string of  questions to be answered by him.  The questions are

called “interrogatories”.

2.  Order 11 dealts with two types of discoveries a) discovery by interrogatories

and the other b) discovery by documents.

3. Purpose of serving interrogatory is to have a fair trial and to reduce the cost of

litigation by getting admission from the party on whom interrogatory is served. 

4. Suit for maintenance by wife – Documents and interrogatories with respect to

financial status of defendants – Such inspection and interrogation was extremely

relevant to decide quantum of maintenance – Non filing of written statement by

defendant – not a ground to deny application for interrogatories adn inspection of

documents – AIR 1998 Bom 302.



5. Order 11 does form part of the trial of suits and is not a special procedure.

6.  Interrogatories served must have reasonable connection with the matters in

question.

7.   Interrogatories which are really in the nature of  cross-examination such as

questions  put  only  to  test  the  credibility  of  the  party  interrogated will  not  be

allowed. AIR 1972 SC 1302

8.  Information that can be obtained in cross-examination cannot properly form the

subject matter of interrogatories.

9.  Interrogatories must be confined to facts which are relevant to the matters in

question in the suit.

10. Interrogatories are not confined to facts directly in issue.

11.  The right to deliver and the liability to answer interrogatories are confined to

the parties to the suit.

12. A defendant may deliver interrogatories to a co-defendant if  there is some

question or issue between them.

13. An order refusing leave to deliver interrogatories is not an adjudication of any

right and is not open to revision.



14.  An order allowing interrogatories to be answered amounts to a case decided

and therefore, revision against such order is maintainable.

OBJECTIONS TO INTERROGATORIES BY ANSWER:-

1.  Rule 6 enables the party interrogated to file his objections and indicate the

gorunds of objections which might take.

2.  Objections can be raised on the ground that the interrogatories are scandalous,

irrelevant,  not  bona  fide,  not  sufficiently  material  at  that  stage  or  any  other

ground.

3.The  word  “any  other  ground”  mean  grounds  ejusdem  generis  with  those

specified. They will include the following grounds:-

a) that the questions are incriminatory.

b) that they relate to privileged communications between the party and his legal

advisors.

c)  that they relate to party's evidence

d)  that they are injurious to public interests

4. The questions asked must not be “fishing”. They must refer to some definite

and existing state of circumstances and must not be put merely in the hope of

discovering some flaw in the opponent's case or with the object of filing up blanks

in the interrogator's own pleadings.

   



RULE 11 - ORDER TO ANSWER OR ANSWER FURTHER:-

1.  Under this rule, the Court is to decide whether the party interrogated must

answer or not and to pass an order requiring him to answer or to answer further,

the interrogatories delivered to him. In the absence of an order, no action can be

taken against defaulting party under Rule 21.

2.  An order granting leave under O.11 Rule 1 to deliver interrogatories does not

amount to an order to answer interrogatories under Rule 11.

                        APPLICATION FOR DISCOVERY OF DOCUMENTS

1. The scope of O.11 Rule 12 and 14 is limited to the disclosure and inspection of

the documents which are in possession of the opposite party. Resort to the same

does not in any way prejudice the right of the parties to ask for production of

documents other than those discovery and  inspection was sought.

2.  An  application  under  Rule  12  need  not  be  supported  by  an  affidavit  as  is

generally required in the case of other application.

3.  Where A applied for discovery of all letters that had been written by him to his

wife, the respondent, it was held that as he was expected to know the contents of

his own letter, the discovery in respect of such letters was not necessary.

4.  Every document which will throw any light on the case is a document relating

to a matter in dispute in the proceedings, though it might not be admissable in

evidence.



5.  If a document has a joint possession of a document with somebody else who is

not before the Court, the Court will not order him to produce it and this, for two

reasons: the one is that a party will not be ordered to do that which he cannot or

may not be able to do, the other is that another party not present has an interest

in the document which the Court cannot deal with.

6.  PREMATURE DISCOVERY (Rule 20):  This rule empowers the Court to determine

an issue for the exclusive purpose of deciding the right to discovery of documents

which is to be used at the trial. 

7.   The Court has a discretion to postpone discovery or inpsection until  some

issue in the suit is determined.

8. Rule 21: Default to answer the questions is seriously viewed. In case of plaintiff,

the suit would be dismissed and in case of defendant  the suit  would be decreed.

                                        ADMISSION       (Order 12)

              Sec.58 of the Evidence Act declares that the facts admitted need not be 

proved. Admissions may be made before the suit or after the filing of the suit.The 

object of obtaining admissions is to do away with the necessity of proving facts 

that are admitted. The adoption of the procedure laid down in Order 12 (Admission

by notice) results in saving the costs of such proof and in cheapening and 

shortening litigation. An admission is not conclusive as to the truth of the matter 

stated theien. It is only a piece of evidence, the weight to be attached to such 

admission should depend upon circumstances under which it was made. It can be 

shown to be erroneous or untrue.



KINDS OF ADMISSIONS                           

                                                 Admission

Of facts Of documents on notice

      (Or.12 R.2) In pleading
s Otherwise

  (Ors.7 & 8)    than in pleadings

  Expressly   Constructively
(Or.7 R.11), (Or.8 Rr.3, 4, 5,
(Or.11 R.22)   Or.12 R.2A)

   During    In answer to   On notice           On oath     By agreement
Examination interrogatories   (Or.12 R.4) (Or.10 R.2,        of parties 
  by Court  (Or.11 Rr.8, 22)  Or.18 R.3)        (Or.23 R.3)
(Or.10 R.1,2)

Rule 6 empowers the court to pronounce a judgment upon the admissions made by

the parties,  without waiting  for  determination of  any other question between the

parties. A party can, under this rule, move for a judgment upon the admission made

by the opposite party and thus get rid of the portion of the action in which there is

no   dispute.     The   power   to   give   judgment   under   this   rule   is   discretionary   and

enabling in nature. The party cannot claim it as of right. The Court is also not bound

to pass a judgment upon admission. 

PRODUCTION, IMPOUNDING AND RETURN OF DOCUMENTS ORDER 13:

            It is one of the foremost requirements that the documents, which have the



material   bearing   on   the   case   of   the   parties   must   be   produced   alongwith

plaint/written statement. These documents must be produced in the court before the

settlement of issues. The Court no power to receive the document subsequently. But

if the plaintiff applies for permission or leave to produce documents at the hearing of

the suit, the Court in view of its powers under O.13 R.1 r/w O.7 R.14 has to exercise

the sound discretion having regard to the facts and circumstances of each case.

Rule 3:     The Court under this rule is empowered to exercise discretion and reject

even   in   limine   documents   considered   irrelevant   or   otherwise   inadmissible.   The

question of admissibility and relevancy of documents can be gone into by the Court

not  at the stage of  granting leave to produce the documents but at the stage of

hearing of the suit which otherwise are required to be filed into Court along with the

written statement.

No appeal lies from an order rejecting a document under R.3 though the order may

be challenged in an appeal from the decree in the suit. 

Mere marking of the documents does not dispense with the proof of the dcoument . 

Documents marked as exhibits subject to the objection – objection to be decided

before the suit is finally disposed of. 

Documents which have been admitted in evidence are part of record and documents

which are not admitted do not form part of the record.

Returning a document without following the proceduere under Rule 9 is a material



irregularity in exercise of jurisdiction.

Conclusion

The object of Sec.89 and Or X, XI, XII, XIII CPC is to reduce the cost of litigation and

to curtail the delay in the process of trial which is the basic tenet of fair trial. The

provisions under these orders provide necessary mechanisms to seperate the grain

from the chaff  and to  ensure  that   truth emerges  in  the process of  adjudication.

Scrupulous exercise of powers under the provisions would ensure that speedy justice

is done to the litigant public. However, the powers must be exercised cautiously to

strike a balance between speedy justice and fairness in order to ensure that one does

not subvert the other.
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Introduction

Mediation is  a  dynamically  structured  voluntary  dispute  resolution  process  where  a

neutral  third party helps the disputing parties in resolving a conflict between them by

using specialized communication and negotiation techniques. These techniques are in turn

designed in a manner that facilitates the process of mediation and dispute resolution. The

concept of mediation evolved in the latter half of the 20th century, however, the roots of

mediation can be traced way back to the ancient Indian legal systems, for example, the

systems known as the “Gram Panchayats”  and “Nyaya Panchayats”  were popular  and

widely prevalent in ancient rural India.

HISTORICAL PERSPECTIVE

As recorded in Mulla's Hindu Law, ancient India began its search for laws since Vedic times

approximately 4000 to 1000 years B.C. and it is possible that some of the Vedic hymns

were composed at a period earlier than 4000 B.C. The early Aryans primarily invoked the

unwritten law of divine wisdom, reason and prudence, which according to them governed

heaven and earth. This was one of the first originating philosophies of mediation - Wisdom,

Reason  and Prudence,  which  originating  philosophy  is  even  now practiced  in  western

countries.

Mediation through the Years

The Arbitration and Conciliation Act,  1996 was the first statute to introduce the Indian

legal system to mediation. Introducing Sub-section (1) of Section 30 of the Arbitration and

Conciliation  Act,  1996,  it  encourages  the  parties  involved  to  explore  the  option  of

mediation  and  conciliation  despite  arbitral  proceedings  having  started  and  thereby

empowers  the  arbitral  tribunal  to  use  mediation  as  a  means  of  dispute  resolution.

Nevertheless, due to a lack of proper enforcement (or even formation) of any specific rules

of mediation, this provision promoting mediation has almost been rendered defunct. This,

however, was rectified to a certain extent by the introduction of Section 89 of the Code of

Civil Procedure, 1908 (introduced first in Section 30 of the Arbitration and 



Conciliation Act, 1996), which was concerned with exploration of the different methods of

dispute resolution.  Also,  the notion of  “judicial  mediation”  was first  introduced by this

section”.

Relying on this, the Court, where satisfied that the circumstances are such that the parties

can try and settle their disputes amicably in ways if tried, the Court may encourage the

parties to seek out the methods of mediation, arbitration and other forms of alternate

dispute resolution. Despite this, unlike other statutorily-recognized forms of non-binding

alternative dispute resolution there is still no concrete statute that addresses the concern

of and ensures “confidentiality” in mediations in India.

It was only recently in the year 2011 that the Hon’ble Supreme Court of India declared that

mediation  proceedings  were  confidential  in  nature,  and  only  an  executed  settlement

agreement or alternatively a statement that the mediation proceedings were unsuccessful,

should be provided to the court by the mediator In Moti Ram (D) Tr. LRs and Anr. Vs.

Ashok Kumar and Anr in Civil Appeal No. 1095 of 2008.

The Law Commission of India in its 129th Report recommended that it should be made

obligatory for the Court to refer disputes to mediation for settlement.This was referred to

in  the  landmark  case  of  Afcons  Infra  Ltd  v.  M/S  Cherian  Varkey  Constructions

(2010) (8) SCC 24.In this case, the Hon’ble Supreme Court of India further held that all

cases relating to trade, commerce and contracts,  consumer disputes and even tortious

liability could normally be mediated.

Another  landmark  decision  by  the  Hon’ble  Supreme  Court  in  the  case  of  B.S.

Krishnamurthy  v.  B.S.  Nagaraj  in  (S.L.P.,  Civil  No(s)  2896  of  2010 wherein  it

directed the Family Courts to strive to settle matrimonial disputes via mediation and to

also  introduce  parties  to  mediation  centres  with  consent  of  the  parties,  especially  in

matters concerning maintenance, child custody, and the lot. Now it is well accepted notion

that mediation is one of the Alternative Dispute Resolution Mechanism. The process of

mediation consists of the Parties, Mediator,  Referral  Judge as well  as Advocates of the

concerned parties.  Their roles are discussed here-in-below.

ROLE OF REFERRAL JUDGES :

In mediation, the key to success depends on Judges referring appropriate cases, which
occurs at the very beginning of the process. Conversely, failure is dependent on referring
inappropriate cases. Judges who refer the cases for settlement through any of the ADR
methods are known as referral judges. The role of a Referral Judge is of great significance
in  court-referred  mediation.  All  cases  are  not  suitable  for  mediation.  Only  appropriate
cases  which  are  suitable  for  mediation  should  be  referred  for  mediation.  Success  of
mediation will  depend on the proper selection and reference of only suitable cases by
referral judges. 

The  advantage  of  court  annexed  mediation  is  that  the  Referral  Judge,  counsels  and
litigants  become  participants  therein,  thereby  giving  them  a  feeling  that  negotiated
settlement is achieved by all the three actors of justice delivery system. In Court annexed
mediation, the fountainhead of mediation is the Referral Judge who initiates the process by
passing a referral order in a pending litigation, either with the consent of the parties who
are  willing  to  try  mediation  or  in  cases  where  the  referral  judge  considers  it  fit  and
appropriate to send parties for mediation after being satisfied that there exist elements of
settlement.  Hence, “reference” is  a pre-requisite to initiate the mediation proceedings.



Section 89 is the substantive section which empowers the court to refer appropriate cases
for  settlement outside the  court  and  Order  X  Rule  1-A,  1-B & 1-C are  the procedural
provisions. As per the provision of Order X Rule 1-A, after recording admission or denial of
documents, the court is under an obligation to direct the parties to the suit to opt for any
of the four modes of settlement as specified in sub-section (1) of the Section 89 Code of
Civil Procedure and on the option of the parties, the court fixes the date of appropriate
before the forum or authority as opted by the parties. This is not to say that the courts
cannot permit/call upon parties to undergo mediation at an earlier stage of completion of
pleadings and even at a later stage, during the course of evidence. A case may be referred
for mediation at any stage of the trial, but courts must ensure that a request for sending
the parties to mediation does not become a tool for procrastination in the hands of a party
inserted in unnecessarily delaying the court proceedings.

Success in mediation depends to a great  extent on the Referral  Judges referring such
cases, which in their opinion, they think are fit for mediation. The responsibility cast on the
Judge  while  making  a  reference.  Direction  of  the  Court  to  opt  for  any  one  mode  of
alternative  dispute  resolution.  Appearance  before  the  conciliatory  forum  or  authority.
Appearance before the Court consequent to the failure of efforts of conciliation is therefore
onerous  and  crucial.  Proper  referrals  help  reduce  the  caseload,  maximize  success  of
mediation and increase the litigant’s satisfaction with the justice system. While making
appropriate referrals reduces the work load of a judge, inappropriate referrals results in
waste of precious time and delays the trial. It also damages the perceived effectiveness of
the Alternative Dispute Resolution process and results in ending up back in Court with a
failed experience.

MOTIVATING AND PREPARING THE PARTIES FOR MEDIATION

The referral judge plays the most crucial role in motivating the parties to resolve their
disputes through mediation. Even if the parties are not inclined to agree for mediation, the
referral judge may try to ascertain the reason for such disinclination in order to persuade
and  motivate  them for  mediation.  The  referral  judge  should  explain  the  concept  and
process of  mediation and its advantages and how settlement to mediation can satisfy
underlying interest of the parties. Even when the case in its entirety is not suitable for
mediation a Referral Judge may consider whether any of the issues involved in the dispute
can be referred for mediation.

STAGE OF REFERENCE

The  appropriate  stage  for  considering  reference  to  Alternative  Dispute  Resolution
processes in civil suits is after the completion of pleadings and before framing the issues.
If for any reason, the court did not refer the case to Alternative Dispute Resolution process
before framing issues, nothing prevents the court from considering reference even at a
later stage.  However,  considering the possibility of  allegations and counter allegations
vitiating the atmosphere and causing further strain on the relationship of the parties, in
family disputes and matrimonial cases the ideal stage for mediation is immediately after
service of notice on the respondent and before the filing of objections/written statements
by  the  respondent.  An  order  referring  the  dispute  to  Alternative  Dispute  Resolution
processes  may be  passed only  in  the  presence  of  the parties  and/or  their  authorized
representatives. 

The role of Referral Judges in the mediation process can be recognized into three stages ;

1. Pre – Mediation,

2. During Mediation and

3. Post – Mediation

PRE – MEDIATION:

At  the  pre  –  mediation  stage,  in  proceedings  in  a  civil  suit,  after  the  pleadings  are
complete  and  documents  of  the  parties  are  put  to  admission/denial,  at  the  stage  of
framing  of  issues,  the  Referral  Judge  has  the  benefit  of  perusing  the  pleadings  and



examining the respective stands of both the parties. At this stage, the Referral Judge is
expected to objectively evaluate all the important factors which in his/her discretion Role
of Referral Judges in Mediation will facilitate a successful mediation. Before selecting the
cases  appropriate  for  mediation,  he/she  is  expected  to  take  into  consideration  the
following factors:

(a) The factor as to ripening of the case for mediation.

(b) The factors as to the elements of settlement.

(c) The factor of Government being a party to the suit.

(a) The factor as to ripening of the case for mediation

Some points that the Referral Judge needs to ascertain at this stage as to:

Whether the parties are agreeable to a negotiated settlement of their disputes?

Are the parties ready for it?

Whether the parties and their advocates have positive attitudes?

Are there any reservations to mediation and if so, can they be overcome?

Have previous attempts to mediate been made and failed and if so, why?

Have the parties reached the “Fatigue Stage”?

Whether the parties want a prompt resolution of their disputes?

Whether the parties are inclined to maintain/build upon their relationship in the future?

The factors as to the elements of settlement.

The nature of dispute involved must be assessed by the Referral Judge before selecting
cases for mediation. The general rule is that every case can be settled through mediation,
exception being such case where there is some law point to be settled or constitutional
issues are involved for decision by the court or the question involved relates to public
policy or there are so many parties involved in the case, that mediation is not a viable
solution or where parties simply refuse to negotiate a settlement and also where either of
the parties have been proceeded against ex-parte.

The factor of Government being a party to the suit 

If the Government, its agency or a statutory body is one of the litigators, than in such a
case, Alternative Disputes Resolution through LokAdalat is preferable and more accepted
route for exploring settlement. However, there can be no hard and fast in this regard, and
each case has to be scrutinized by the Referral Judge in its own context before sending it
to mediation.

Once the Referral Judge identifies a case as being fir for mediation, he/she must call the
parties and highlight the benefits of settlement of disputes through mediation. This is the
time when all misgivings about the process must be dispelled by the Judge. The parties
and their advocates must be informed that it is quick and responsive process and that
unlike the court process, there are no strict or binding rules of procedure that require to be
followed. It is economical and there is no extra cost involved in the proceedings. While
explaining the process, the referral judge should clearly indicate to the parties that the
counsels would be present before the mediators to assists them and that not only will the
entire process be confidential,  there will  be no compulsion to settle.  Parties should be
made aware that the court will maintain overall supervision on the process as the matter
still remains in court and that, if settled, the court will put its seal on it by passing a final
order/judgment. 

DURING MEDIATION 



While the mediation proceedings are talking place, the Referral Judge ought to monitor the
process giving short dates and placing the matter before him/her from time to time. This
helps the judge in keeping his hands on the pulse of the case and at the same time, the
litigants  don’t  feel  abandoned.  By  doing  so,  the  counsels  also  take  the  proceedings
seriously as they realize that the judge is constantly monitoring the process of the case.
This sends a message to the parties to take the mediation process seriously and not delay
the proceedings unnecessarily. At this stage, absence of the parties or their counsels can
be brought to the notice of the court by the other side or even the mediators in their
interim report. Any other hurdles faced in the smooth process of mediation can be pointed
out by the parties and redressed by the Court. If mediation is not completed within the
time frame mentioned in the referral order, the Referral Judge may extent the time after
checking the process. In other words, the Referral Judge must keep an overall supervision
on the progress,  as  the court  is  the parental  institution for resolution of  disputes and
mediation under its control, guidance and supervision has more authenticity and smoother
acceptance. In this whole process, the Referral Judge must not call upon the Mediator(s) to
appear  in  Court  or  the  Chamber  or  have  any  direct  interaction  with  them.  The
confidentiality of the process must not be breached at any stage, even while checking the
progress of the case.

POST – MEDIATION STAGE 

At the post-mediation stage, the following three eventualities can arise:

(a) Mediation is a “non-starter”

(b) Mediation is not successful.

(c) Mediation is successful and a settlement report is filed.

When mediation is a “non-starter” or is not successful, the mediator informs the court by
filing a report. No details or reasons are required to be given in the report by the mediator
and no blame is  apportioned as  the proceedings are  strictly  confidential  between the
parties and the mediator. The report therefore dose not prejudice the court or affects the
merits of the case. As per Order X rule 1-C Code Civil Procedure, when the case referred
for mediation, is referred back to the court, the parties are directed to appear before the
court on the date fixed by it for taking the case for trial from the point at which it was
when forwarded to the Mediation Centre  for the parties to explore the possibility of a
negotiated  settlements.  It  is  to  be  remembered that  there  is  nothing  like  “Failure”  in
mediation, as there is always a likelihood of a breakthrough even after the mediation has
not been successful. This is so because by now the initial ice has been broken between the
parties. They have interacted freely with each other in an informal atmosphere and have
assessed each other’s stands and weighed their options. As a result, there is more clarity
of thought. The Court / Judge can still  intervene after intervene after receiving a ‘Non-
Starter’ Report of a “Non-successful” and take the matter further after interacting with the
parties and tooling out an acceptable settlement at this stage. In other words, the fruits of
mediation can still be reaped in court by some constructive intervention. Once the parties
at a settlement and an agreement is drawn, signed by all parties and their counsels, as
also the Mediator(s), the settlement agreement is then filed in the court for appropriate
directions and the Court/Judge then peruses the same carefully before passing an order
recording the settlement. At this stage, the judge is expected to examine the settlement
agreement carefully to ensure that it is worded clearly and is unambiguous, that all loose
ends are tied, specific time frames. If any, are indicated, amounts payable are clear, it is
duly signed and dated by all Appearance before the Court consequent to the failure of
efforts of conciliation parties and their counsels. The agreement ought to ensure that it
can  be  implemented  effectively  and  smoothly  and  there  is  no  lingering  dispute  or
foreseeable legal impediment in giving effect to the settlement. As against a formal trial,
where while passing a decree, a judge cannot go beyond the prayers made in the pliant, in
court annexed mediation, the terms of the settlement may travel beyond the scope of
pleadings. When signed by the parties, their counsel and the mediator, the presiding judge
passes a decree in terms of the settlement. In accordance with Order XXXIII Rule 3 of the
Code  of  Civil  Procedure,  other  civil  and  criminal  cases  can  also  be  compromised
concurrently which can be recorded in the settlement agreement.  Hence if  the parties
adhere to the terms of settlement, several pending cases can be finally disposed of at one
go and thus reduce the pending list of cases. The settlement once accepted by the Court,
becomes  enforceable  under  the  provisions  of  the  Code  of  Civil  Procedure.  The  Court
enforces the settlement agreement by the legal process of Execution/Contempt. No Appeal
or revision lies or is entertained in a mediated case as all the disputes get finally settled
and the settlement is voluntarily reached after a consensus by both the parties. If  the



dispute has been settled in mediation,  the referral  judge should examine whether the
agreement between the parties is lawful and enforceable. If the agreement is found to be
unlawful or unenforceable, it shall be brought to the notice of the parties and the referral
judge should desist from acting upon such agreement. If the agreement is found to be
lawful and enforceable, the referral judge should act upon the terms and conditions of the
agreement  and  pass  consequential  orders.  To  overcome  any  technical  or  procedural
difficulty in implementing the settlement between the parties, it is open to the referral
judge to modify or amend the terms of settlement with the consent of the parties. 

THE REFERRAL ORDER

The significance of the referral order cannot be overemphasized. As it sets the tone for
mediation, it is essential for a Referral Judge to word the referral order carefully. A mention
may be made in the referral  order of the relevant provision of law which empowers a
Referral Judge to refer the case for mediation. A referral order may indicate in brief the
nature of dispute being forwarded to the Mediation Centre, to enable the Centre to have
some clue as to  the nature of  the dispute between the parties to  enable it  to  assign
Mediator(s) having adequate expertise in the field, if necessary. A referral order should
contain specific directions to parties and advocates to appear before the mediator, on a
fixed date and time. It  may clarify that parties would be at liberty to submit relevant
documents before the mediator to help clarify the issues and facts during mediation. The
time frame for undertaking the mediation process ought to be specified in the referral
order. At the same time, the next date of hearing before the Court needs also be fixed, so
as to make the parties aware of the fact that the Court is not only keeping an overall
control on the conduct and conclusion of mediation, but will not permit the parties to delay
the proceedings. The consent of the parties to participate in mediation of their own free
will must be recorded in referral order. In case any/both the litigants are a government
body, Corporation or firm, the referral order must mention that an officer authorized and
competent to take a decision on behalf of his client in the matter, is present before the
Mediator(s) with the counsel on the record.

ROLE OF ADVOCATES IN MEDIATION

It is a common belief that in Mediation the participation of Advocates is optional and or
that they have no role to play. This belief is erroneous. Advocates do play dominant and
prominent and active role in the mediation process during preparation, during mediation
and after  the  conclusion  of  mediation.  Mediation  of  a  case  is  incomplete  without  the
consent, presence and active participation of the advocates representing the parties in the
mediation process. Mediation as a mode of Alternative Dispute Resolution is the process
where parties are encouraged to communicate, negotiate and settle their disputes with
the assistance of a neutral facilitator i.e., mediator. Though the role of the Advocate in
mediation is functionally different from his role in litigation, the service rendered by the
Advocate  to  the  party  during  the  mediation  process  is  a  professional  service.  Since
Advocates have a proactive role to play in the mediation process, they should know the
concept  and  process  of  mediation  and  the  positive  role  to  be  played  by  them while
assisting the parties in mediation. The role of the Advocate commences even before the
case comes to the court  and it  continues throughout the mediation process and even
thereafter,  whether  the  dispute  has  been  settled  or  not.  Awareness  programmes  are
necessary to make the Advocates aware of the concept and process of mediation, the
advantages and benefits of mediation and the role of Advocates in the mediation process.

Mediation is assisted negotiation. Negotiation is central  to Advocacy.  Advocates play a
critical  role  in  many  society’s  negotiations.  “Because  of  their  skills  and  experience
advocates have superior opportunities to do good”, said Abraham Lincoln. They can be
peacemaker.  They  can  help  people  construct  fair  and  durable  commitments,  feel
protected,  recover  from  loss  and  resolve  disputes.  They  also  have  an  ability  to  do
considerable  harm.  They  can  aggravate  hostilities  and  run  up  substantial  transaction
costs.  Given a choice most of us would choose to good. The adversarial  nature of our
judicial system, the temptation to act out of self-interest, the rewards of playing the hard
ball, the inflated expectations of clients and constrains of bargaining are the shadows of
law. The incentive to act combatively can be compelling. However costs in adversarial
tactics can be ruinous. Deals blow up, cases don’t settle, expenses escalate, relationship
fail, reputations suffer, court dockets jam up, commitments fall apart, justice is delayed
and opportunities to create value – to, make both sides better off – slip away. Mediation is
for advocates who feel sickened by trench warfare and exhausted by cases that drag on
unnecessarily  for  years.  Advocates  who  want  to  change  the  way  things  work,  the
advocates  who wonder  whether  they  picked the  right  profession.  Whether  people  are
making deals or negotiating settlements conflict is inevitable. None of us can control that.



What we can do is to offer a new way to look at these conflicts that will minimize costs and
create value for both parties. Advocate’s main duty and function is to advice their clients
what is most advantageous to them and how their disputes can be resolved in fastest
manner. If clients get quick results they will be willing to pay more. Again reputation of a
advocate that he helps in bringing satisfactory results speedily, either by settlements or
by trail will fetch more work and clients. By trial one can hardly bring quick results and the
matter  would  not  end  in  the  trial  court.  The  mediation  process  not  only  encourages
advocates to appear in mediation proceedings but also welcomes them to continue to
represent their clients before the mediator. In mediation reference advocates continue to
represent the same clients in the same case. They can properly advice the clients whether
the case is proper for mediation or not, they can help the clients in negotiation and can
supervise  and  advice  whether  mediation  proceedings  are  progressing  well.  They  can
advice  their  clients  on  questions  of  law,  on  disadvantages  of  court  litigation  and
uncertainties ahead in adjudicative process.  They can help assessing the merits of the
case, preparing to present mediation briefs and contribute very effectively at every stage
of mediation. Most importantly, presence of their advocates during mediation process will
give  greatest  security  to  the  clients  process  wise  and  also  substance  wise.  While
appearing in mediation advocates will develop a specialized new branch of practice, help
in creating harmony in the society and with appropriate experience and training can also
develop practice as a mediator. By practicing and promoting mediation one takes up the
challenges of helping people resolve their disputes in a peaceful manner. Advocates will
find this kind of work very rewarding and challenging. Each time one is able to help people
find their way to an agreement one would feel personally responsible for their deliverance
from a state of disharmony to a state of harmony. There is always a difference between
winning a case and finding a solution. To preserve, develop and improve communication
between estranged parties, build bridges of understanding, find out options for settlement
for mutual gains, search unobvious from obvious, dive underneath a problem and dig out
underlying interests of the disputing parties, help them find out their needs and priorities,
preserve and maintain relationships and participate in collaborative problems solving are
some  of  the  soul-searching  exercises  one  undertakes  in  mediation.  Ignorance  ignites
anxiety, irritability, hatred, lack of faith and suspicion leading to insecurity and hostility.
Mediation helps in overcoming negative human values and leads to peace and harmony.
Mediation  is  a  welcome  challenge  to  the  spirit  of  advocacy  and  helps  restore  the
benevolence of the profession. The role of Advocates in mediation can be divided into
three phases:

(i) Pre-mediation;

(ii) During mediation; and

(iii) Post-mediation.

PRE-MEDIATION 

The role of the advocate in our legal system is associated with the functioning of Courts.
Mediation does not postulate the displacement of the advocate. Mediation does, however,
contemplate a shift in the focus of the legal profession. The role play in mediation would
require advocates to be effective participants  in dispute settlement outside the Court.
When faced with a dispute and the prospect of approaching an adjudicatory forum for
relief, apart first contacts an Advocate. The Advocate must first consider whether there is
scope  for  resorting  to  any  of  the  Alternative  Dispute  Resolution  mechanisms.  Where
mediation is considered the appropriate mode of Alternative Dispute Resolution, educating
the party about the concept, process and advantages of mediation becomes an important
phase in the preparation for mediation. The Advocate is best placed to assist his client to
understand the role of the mediator as a facilitator. He helps the client to understand that
the purpose of mediation is not merely to settle the dispute and dispose of the litigation,
but also to address the needs of the parties and to explore creative solutions to satisfy
their underlying interests. The Advocate can help the parties to change their attitude from
adversarial to collaborative. The party must be informed that in a dispute involving the
break down of relationship, whether personal, contractual or commercial, mediation helps
to strengthen/restore the relationship. While helping the party  to understand the legal
position and to assess the strength and weakness of his case and possible outcome of
litigation, the Advocate makes him realize his real needs and underlying interest which can
be better  satisfied through mediation.  Before  their  clients  decide whether  to  mediate,
Advocate(s) may give initial advice concerning whether it is in the clients’ best interest to
participate in mediation. More importantly, the role and function of the advocate has to be
radically modified from being a participant in formal legal resolution of disputes to being
an important functionary who will guide parties in the true realization of their interests and



towards achieving negotiated settlements. The most fundamental change in perception
has to be that mediation must provide effective intervention before disputes assume the
formal  legal  character  of  a  Court  case.  The  vital  role  of  the  legal  profession  is  being
associated  through  the  mediatory  process  of  being  willing  participants  in  dispute
settlement.

DURING MEDIATION

The  role  of  Advocates  is  very  important  during  mediation  also.  The  participation  of
Advocates in mediation is often constructive but M E D I A T I O N – realizing the  otential
and  designing  implementation  strategies.  sometimes  it  may  be  non-cooperative  and
discouraging.  Advocate(s)  may  attend  mediation  sessions  and  participate  directly  in
mediation in the same manner as they participate in Arbitration.  Advocate(s)  can help
their  clients  in  choosing  appropriate  process  and  assist  their  clients  to  participate  in
mediation. The attitude and conduct of the Advocate influence the attitude and conduct of
his client. Hence, in order to ensure meaningful  dialogue between the parties and the
success of mediation, Advocates must have a positive attitude and must demonstrate faith
in the mediation process, trust in the mediator and respect for the mediator as well as the
other  party  and his  counsel.  The  Advocate  must  himself  observe  the  ground rules  of
mediation explained by the mediator  and advise the party also to observe them. The
Advocate must be prepared on the facts, the law and the precedents. At the same time, he
must enable and encourage the party to present his case before the mediator. Considering
that the party may not always be able to state the complete and correct facts or refer to
the relevant documents, the Advocate must be alert and vigilant to supplement them.
When it is felt necessary to have a sub-session with the Advocate(s) the mediator may
hold such sub session with the Advocate(s) and the Advocate(s) must cooperate with the
mediator to carry forward the process and arrive at a settlement. Such sub-sessions with
the Advocate(s)  can  be held  by the mediator  also  at  the request  of  the party  or  the
Advocate. The Advocate participates in finalizing and drafting the settlement between the
parties. He must ensure that the settlement recorded is complete, clear and executable.
He must also explain to his client and make him understand every term of the settlement.
During the process of the mediator about the legal issues involved, the relative strengths
and weaknesses of each other’s case is assessed by the Advocates of the opposite party
thereby leading to a reality check. The reality check assists the mediator in moving the
parties  towards  resolution  of  the  dispute  as  unrealistic  claims  become  apparent.  As
advocate(s) represent the disputing parties in the court, their knowledge of the real needs/
interest  of  their  clients  and  current  judgments,  law  relating  to  the  subject  matter  of
dispute would also be up to date. Providing such information in mediation process to the
mediator ensures that neither party suffers injustice nor that settlement is contrary with
prevalent law. Advocates can help in explaining to their clients consideration of costs and
potential benefits of mediation to their clients. Advocates advice prior to mediation will be
useful  in  explaining  process  and  finding  our  underlying  interests,  priorities  and  in
generating and selecting options of settlement. Presence of advocate(s) during mediation
facilitates discussion  with  their  clients  and also can  help  in  preparing mediation brief.
Advocate(s)  can act as a crucial  check against uninformed and pressured settlements.
Further proper advice by advocate to the clients on legal assessments of their cases can
be  of  great  value.  In  impasses  situations  create  during  mediation,  advocate  by  their
creative contribution help in coming of impasse situation. If the Advocate knows the skills
of Mediation, in the court also he can use the skill, to advice the parties as his counsel and
even the other counsel appearing for other side, to explore the possibility of settlement.

POST-MEDIATION 

After conclusion of mediation also, the Advocate plays a significant role. If no settlement
has been arrived at,  he has to assist  and guide the party either to continue with the
litigation or to consider opting for another Alternative Dispute Resolution mechanism. If a
settlement between the parties has been reached before the mediator, the Advocate has
the responsibility to reassure his client about the appropriateness of the client's decision
and to  advice against  any  second thoughts.  To  maintain  and uphold  the spirit  of  the
settlement,  the  Advocate  must  cooperate  with  the  court  in  the  execution  of  the
order/decree passed in terms of the settlement. Bar members are officers of the court and
owe a duty to the courts to be fair and assist the court in dispensation of justice. Similarly,
in  mediation  they are  expected to render  assistance  in settlement of  cases,  there by
contributing  actively  to  the  dispensation  of  justice  in  the  country.  The  presence  of
Advocate(s)  in  the mediation is  reassuring to the parties as they feel  safer  and more
secure  in  the  presence  of  their  respective  advocate  (s).  It  allows  parties  to  seek
advice/opinion from their counsel whether they desire to do so during the process. When
the impasse occurs,  the skill  and knowledge of  the Advocate(s)  is required for by the



mediator to resolve the impasse. Therefore, it is the need of the day that the Bar should
actively cooperate with the Bench, in litigation exploring the benefits of the mediation
process in order to avoid initiation and continuation of a litigation. They must develop a
culture that they are also part of mediation institution and their role is also one of the
important components of the institution. Mediation is assisted negotiation and negotiation
is  central  to  advocacy  and  thus  advocacy  play  a  critical  role  in  many  of  society’s
negotiations and can be peacemakers and can help people construct  fair  and durable
commitments, feel protected, and recover from loss and resolve disputes. If advocate(s)
encourage their client to go in for mediation, it will  result in speedy resolution of their
disputes and will in turn fetch meaningful work for the advocate. Mediation is a welcome
challenge to the spirit of advocacy and helps restore the benevolence of the profession,
which has also developed a specialized new branch of practice. 

ROLE OF THE PARTIES:

Role: The role of the parties is to openly and honestly discuss and negotiate a solution to
the dispute.

The parties have the right to:

• Select mediation as the method of dispute resolution.

• Withdraw from the mediation process at any time.

• An impartial, neutral mediator to facilitate discussions.

• Have all information kept confidential.

• Provide input into the mediation process design and ground rules.

Responsibilities:

• Sign the agreement to mediate and participate in good faith.

• Honestly and openly share relevant information with the mediator and other parties.

• Generate options.

• Agree to an extension of the statutory deadline, if the case is formally before the Agency.

(b) The parties’ obligations of confidentiality will depend upon:

(i) the circumstances of each mediation;

(ii) the requirements of the mediation agreement; and

(iii) any regulatory or institutional requirements.

All persons who have a legitimate interest in the resolution of the dispute and
who can assist the parties to reach a resolution should attend the mediation. Parties may
choose  to  be  represented  by  a  lawyer;  however  there  is  no  obligation  to  do  so.  An
individual may attend on his or her own and/or with a support person as an observer. In
some circumstances,  the mediator  may need to approve the attendance of  a  support
person. A person with the ultimate authority to settle the dispute and bind the party who
is represented should be present at the mediation. The mediator will confirm either during
private  conferences  or  (more  likely)  at  the  commencement  of  the  mediation  that  the
parties each have the authority to settle the dispute.

If a party is:



(a)  a  company  or  an  association  –  someone  appointed  with  the  necessary  level  of
authority and able to speak on behalf of the company or association and reach a binding
agreement should attend.

(b) a government department or agency – the person who attends should clarify (both
before  the  mediation  and  at  the  mediation)  their  role  and  the  approval  procedures
required as they are usually not in a position to bind the ultimate decision maker on whose
behalf they appear.

(c) a person with authority to make recommendations to the ultimate decision maker – the
ultimate decision maker must be contactable throughout the mediation.

Before attending the mediation, each party should identify what the dispute is about, what
their interests and concerns are, which should not be limited to their legal rights, and what
are the likely and realistic outcomes.

Before attending the mediation, the party must ask himself 

What outcome is important to him?

What outcome is likely t

o be important to the other parties?

What are the possible options for resolving the dispute taking into account the needs of
each of the parties?

What is his best alternative if he does not settle at mediation?

What is his worst alternative if he does not settle at mediation?

What risks does he face if he does not settle? 

What risks do the other parties face if they do not settle?

What he does say that might be of value to the other party?

What does he want the other party to do or say that is of value to him?

What outcome can he live with?

(b)  Gather  relevant  documents  that  relate  to  the  dispute.  Some  information  may  be
exchanged by parties before the mediation.

(c) Consider responses to possible alternatives or ‘what if’ scenarios.

(d)  Conflict  resolution  involves emotions.  Consider  the issues,  words,  and actions  that
might cause emotional reactions.

Awareness has to be aimed at the common people with countrywide publicity in various

media. Thus, there is an urgent need to identify people or community-based initiatives for

taking up the cause of spreading awareness about mediation across the country. It now

seems that we need new ways of looking at conflict resolution and the legal profession and

hope that we discover a new way that will help in bridging bonds between the ethics of

practice, the values of the law and the demands of public policy. The process has started,

but slowly. Creating awareness in the society of the mediation process and its benefits,

and  developing  capacities  for  the  same  will  help  expedite  the  shift  from  adversarial

litigation to methods of alternate dispute resolution in a big way. This will  also help in

reducing the backlog of long pending cases in our Indian courts and usher in a new era.

***
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CONCEPT OF MEDIATION.

Mediation is a voluntary, party-centered and structured negotiation process where a neutral

third party assists the parties in amicably resolving their dispute by using specialized

communication and negotiation techniques. In mediation, the parties retain the right to decide

for themselves whether to settle a dispute and the terms of any settlement. Even though the

mediator facilitates their communications and negotiations, the parties always retain control

over the outcome of the dispute.

1.1 Mediation is voluntary. The parties retain the right to decide for themselves whether to settle

a dispute and the terms of settlement of the dispute. Even if the court has referred the case

for the mediation or if mediation is required under a contract or a statute, the decision to

settle and the terms of settlement always rest with the parties. This right of self-determination

is an essential element of the mediation process. It results in a settlement created by the

parties themselves and is therefore acceptable to them. The parties have ultimate control

over the outcome of mediation. Any party may withdraw from the mediation proceedings at

any stage before its termination and without assigning any reason.

1.2 Mediation is a party-centred negotiation process. The parties, and not the neutral mediator are

the focal point of the mediation process. Mediation encourages the active and direct

participation of the parties in the resolution of their dispute. Though the mediator, advocates,

and other participants also have active roles in mediation, the parties play the key role in the

mediation process. They are actively encouraged to explain the factual background of the

dispute, identify issues and underlying interests, generate options for agreement and make a

final decision regarding settlement.

1.3 Though the mediation process is informal, which means that it is not governed by the rules of

evidence and formal rules of procedure it is not an extemporaneous or casual process . The

mediation  process  itself  is  structured  and  formalized,  with  clearly  identifiable  stages.Mediation

provides an efficient, effective, speedy, convenient and less expensive process to

resolve a dispute with dignity, mutual respect and civility.

TYPES OF MEDIATION

1. COURT- REFERRED MEDIATION- It applies to cases pending in Court and which the

Court would refer for mediation under Sec. 89 of the Code of Civil Procedure, 1908.



2. PRIVATE MEDIATION - In private mediation, qualified mediators offer their services on

a private, fee-for-service basis to the Court, to members of the public, to members of the

commercial sector and also to the governmental sector to resolve disputes through mediation.

Private mediation can be used in connection with disputes pending in Court and pre-litigation

disputes

THE P ROCESS OF M EDIATION

Mediation is a dynamic process in which the mediator assists the parties to negotiate a settlement

for resolving their dispute. In doing so, the mediator uses the four functional stages of mediation,

namely, (i) Introduction and Opening Statement (ii) Joint Session (iii) Separate Session and (iv)

Closing. These functional stages are used in an informal and flexible manner so that the mediation

process gains momentum, following a specific and predictable course as illustrated below.

STAGES OF M EDIATION

The functional stages of the mediation process are:

1) Introduction and Opening Statement

2) Joint Session

3) Separate Session(s)

4) Closing

QUALIFICATIONS OF MEDIATORS

The Supreme Court of India in Salem Advocate Bar Association V Union of India, (2005) 6

SCC 344 approved the Model Civil Procedure Mediation Rules prepared by the Committee

headed by Hon'ble Mr. Justice M.J.Rao, the then Chairman, Law Commission of India. These

Rules have already been adopted by most of the High Courts with modifications according to

the requirements of the State concerned. As per the Model Rules the following persons are

qualified and eligible for being enlisted in the panel of mediators:--

(a) (i) Retired Judges of the Supreme Court of India;

(ii) Retired Judges of the High Court;

(iii) Retired District and Sessions Judges or retired Judges of the City Civil Court or Courts of

equivalent status;

(b) Legal practitioners with at least fifteen years standing at the Bar at the level of the Supreme

Court or the High Court or the District Courts of equivalent status;

(c) Experts or other professionals with at least fifteen years standing; or retired senior bureaucrats

or retired senior executives;

ROLE OF REFERRAL JUDGES IN MEDIATION

In mediation, the key to success depends on Judges referring

appropriate cases, which occurs at the very beginning of the process.

Conversely, failure is dependent on referring inappropriate cases.

Judges who refer the cases for settlement through any of the ADR

methods are known as referral judges. The role of a Referral Judge is of

great significance in court-referred mediation. All cases are not suitable



for mediation. Only appropriate cases which are suitable for mediation

should be referred for mediation. Success of mediation will depend on the

proper selection and reference of only suitable cases by referral judges.

The advantage of court annexed mediation is that the Referral

Judge, counsels and litigants become participants therein, thereby giving

them a feeling that negotiated settlement is achieved by all the three

actors of justice delivery system.

In Court annexed mediation, the fountainhead of mediation is the

Referral Judge who initiates the process by passing a referral order in a

pending litigation, either with the consent of the parties who are willing

to try mediation or in cases where the referral judge considers it fit and

appropriate to send parties for mediation after being satisfied that there

exist elements of settlement. Hence, “reference” is a pre-requisite to

initiate the mediation proceedings. Section 89 read with order X Rule 1-

A,  1-B  &  1-C of the Code of Civil Procedure is the source of

power of a Referral Judge. Section 89 is the substantive section which

empowers the court to refer appropriate cases for settlement outside the

court and Order X Rule 1-A, 1-B & 1-C are the procedural provisions. As

per the provision of Order X Rule 1-A, after recording admission or

denial of documents, the court is under an obligation to direct the parties

to the suit to opt for any of the four modes of settlement as specified in

sub-section (1) of the Section 89 Code of Civil Procedure and on the

option of the parties, the court fixes the date of appropriate before the

forum or authority as opted by the parties. This is not to say that the

courts cannot permit/call upon parties to undergo mediation at an earlier

stage of completion of pleadings and even at a later stage, during the

course of evidence. A case may be referred for mediation at any stage of

the trial, but courts must ensure that a request for sending the parties to

mediation does not become a tool for procrastination in the hands of a

party inserted in unnecessarily delaying the court proceedings.

ROLE OF ADVOCATES IN MEDIATION

It is a common belief that in Mediation the participation of

Advocates is optional and or that they have no role to play. This belief is

erroneous. Advocates do play dominant and prominent and active role in

the mediation process during preparation, during mediation and after the

conclusion of mediation. Mediation of a case is incomplete without the

consent, presence and active participation of the advocates representing

the parties in the mediation process. 

Mediation as a mode of Alternative Dispute Resolution is the

process where parties are encouraged to communicate, negotiate and

settle their disputes with the assistance of a neutral facilitator i.e.,



mediator. Though the role of the Advocate in mediation is functionally

different from his role in litigation, the service rendered by the Advocate

to the party during the mediation process is a professional service. Since

Advocates have a proactive role to play in the mediation process, they

should know the concept and process of mediation and the positive role to

be played by them while assisting the parties in mediation. The role of the

Advocate commences even before the case comes to the court and it

continues throughout the mediation process and even thereafter, whether

the dispute has been settled or not. Awareness programmes are necessary

to make the Advocates aware of the concept and process of mediation,

the advantages and benefits of mediation and the role of Advocates in the

mediation process.Hon’ble Mr. Justice C. Nagappan, 169 emphasized the vital role

played by advocates in mediation to assist the parties by preparing their clients, motivating them by

informing of the benefits of mediation and

assist them in mediation. The Advocates should change their attitudes of

‘  winning at all cost’ and acting as an adversary to talking a reasonable

approach and behaving in a non-adversarial manner to assist the party to

reach an amicable settlement, which is a statutory obligation under

section 89 of Code of Civil Procedure, 1908.

Mediation is assisted negotiation. Negotiation is central to

Advocacy. Advocates play a critical role in many society’s negotiations.

“  Because of their skills and experience advocates have superior

opportunities to do good”, said Abraham Lincoln. They can be

peacemaker. They can help people construct fair and durable

commitments, feel protected, recover from loss and resolve disputes.

They also have an ability to do considerable harm. They can aggravate

hostilities and run up substantial transaction costs. Given a choice most of

us would choose to good.

The role of Advocates in mediation can be divided into three phases:

(i) Pre-mediation;

(ii) During mediation; and

(iii) Post-mediation.

MOTIVATING AND PREPARING THE PARTIES

FOR MEDIATION

The referral judge plays the most crucial role in motivating the

parties to resolve their disputes through mediation. Even if the parties are

not inclined to agree for mediation, the referral judge may try to ascertain

the reason for such disinclination in order to persuade and motivate them

for mediation. The referral judge should explain the concept and process

of mediation and its advantages and how settlement to mediation can



satisfy underlying interest of the parties. Even when the case in its

entirety is not suitable for mediation a Referral Judge may consider

whether any of the issues involved in the dispute can be referred for

mediation 182 .

STAGE OF REFERENCE

The appropriate stage for considering reference to Alternative Dispute Resolution processes in civil

suits is after the completion of pleadings and before framing the issues. If for any reason,the court did

not refer the case to Alternative Dispute Resolution process

before framing issues, nothing prevents the court from considering

reference even at a later stage. However, considering the possibility of

allegations and counter allegations vitiating the atmosphere and causing

further strain on the relationship of the parties, in family disputes and

matrimonial cases the ideal stage for mediation is immediately after

service of notice on the respondent and before the filing of

objections/written statements by the respondent. An order referring the

dispute to Alternative Dispute Resolution processes may be passed only

in the presence of the parties and/or their authorized representatives.

The role of Referral Judges in the mediation process can be

recognized into three stages 183 ;

1. Pre – Mediation,

2. During Mediation and

3. Post – Mediation

The factor as to ripening of the case for mediation

As noted earlier, the stage of the trial is not material. Statistics

reveal that quite a large number of cases which were at the stage of

completion of pleadings have been successfully settled through

mediation. At the same time, it may be mentioned that a pre-mature

reference can be self-defeating as the parties may not be ready for it.

Some points that the Referral Judge needs to ascertain at this stage as to:

(1) Whether the parties are agreeable to a negotiated settlement

of their disputes?

(2) Are the parties ready for it?

(3) Whether the parties and their advocates have positive

attitudes?

(4) Are there any reservations to mediation and if so, can they be overcome?

5) Have previous attempts to mediate been made and failed and

if so, why?

(6) Have the parties reached the “Fatigue Stage”?

(7) Whether the parties want a prompt resolution of their

disputes?

(8) Whether the parties are inclined to maintain/build upon their



relationship in the future?

The factors as to the elements of settlement

The nature of dispute involved must be assessed by the Referral

Judge before selecting cases for mediation. The general rule is that every

case can be settled through mediation, exception being such case where

there is some law point to be settled or constitutional issues are involved

for decision by the court or the question involved relates to public policy

or there are so many parties involved in the case, that mediation is not a

viable solution or where parties simply refuse to negotiate a settlement

and also where either of the parties have been proceeded against ex-parte.

Party Characteristics

Costs and time in mediation are not more than litigation.

The parties and their advocates have a positive attitudes

towards mediation.

Government is not a party to the suit.

Government is not a party to the suit.

Case Characteristic

case should not involve complex legal issues, ambiguous

precedent, Constitutional issues or Public Policy.

A referral Judge should ascertain whether previous attempts

to mediation have failed and why.

Consent

1. It has been found in some cases, that where there are too many

parties involved, these are unsuitable for mediation. It is advisable

not to refer such cases for mediation unless all the parties have a

very positive frame of mind.

Section 89 of the CPC mandates referral of a case for

mediation only if there is an element of settlement. It is

critical for the Judge to make inquiries which lay the

foundation for successful referral. The elements of laying

such a foundation are :-

Determine whether the parties have consented to

mediation and whether they wish to settle their cases.

Do not allow referral to mediation in which there is no

evidence of good faith intent to settlement but

mediation is intended to delay the legal proceedings. It

should be made clear that mediation does not delay

the proceedings.

Referral is appropriate when one party has agreed to

mediation, and the other party is willing to go to



mediation, though not necessarily committed to

settlement.

Referral to mediation is proper even when neither

party has agreed to settle, but both parties are honestly

willing to explore the possibilities of settlement

through mediat though not necessarily committed to

settlement.

Referral to mediation is proper even when neither

party has agreed to settle, but both parties are honestly

willing to explore the possibilities of settlement

through mediation. However, the referring Judge

should believe it can be settled before he refers such

cases to mediation.

Lastly, referral is appropriate where neither party has

expressed a desire to settle a case, but where the

referring Judge should believe that a settlement may

be possible. The referring Judge's careful exercise of

discretion is critical here. An example of such a

situation might involve parties who are unaware of the

law, and with the careful attention and time that could

be given by a mediator, a case may very well settle

with a credible explanation of the law and the

damages can be easily worked out.

As held by the Hon’ble Supreme Court of India in Afcons Infrastructure

Ltd. and Anr. V. CherianVarkey Construction Co. Pvt. Ltd. and Ors. 190 ,

having regard to their nature, the following categories of cases are

normally considered unsuitable for alternative dispute resolution process.

Representative suits under Order I Rule 8 CPC which involve

public interest or interest of numerous persons who are not parties

before the court.

Disputes relating to election to public offices.

Cases involving grant of authority by the court after enquiry, as for

example, suits for grant of probate or letters of administration.

Cases involving serious and specific allegations of fraud,

fabrication of documents, forgery, impersonation, coercion, etc.

Cases requiring protection of courts, as for example, claims against

minors, deities and mentally challenged and suits for declaration of

title against the Government.



Cases involving prosecution for criminal offences.

All other suits and cases of civil nature in particular the following

categories of cases (whether pending in civil courts or other special

tribunals/forums) are normally suitable for Alternative Disputes

Resolution processes:

All cases relating to trade, commerce and contracts, including-

disputes arising out of contracts (including all money suits);

- Disputes relating to specific performance;

- Disputes between suppliers and customers;

- Disputes between bankers and customers;

- Disputes between developers/builders and customers

Disputes between landlords and tenants/licensor and

licensees;

Disputes between insurer and insured

All cases arising from strained or soured relationships, including

Disputes relating to matrimonial causes, maintenance,

custody of children;

Disputes relating to partition/division among family

members/coparceners/co-owners; and

Disputes relating to partnership among partners.

All cases where there is a need for continuation of the pre-existing

relationship in spite of the disputes, including

Disputes between neighbours (relating to easementary rights,

encroachments, nuisance, etc.);

- Disputes between employers and employees;

- Disputes among members of societies/associations/apartment owners' associations;

All cases relating to tortious liability, including

-

Claims for compensation in motor accidents/other accidents;

All consumer disputes, including

Disputes where a trader/supplier/manufacturer/service

provider is keen to maintain his business/professional

putation and credibility or product popularity.

Civil cases including suits for –



• Injunction,

• Possession,

• Specific performance,

• Recovery of money,

• Business disputes,

• Labour and service matters,

• Insurance disputes,

• Motor accident claim cases,

• Matrimonial cases including divorce

• Custody and dowry cases,

• Community disputes and

• Criminal cases including complaints made under section 406/498-

A Indian Penal Code and

• Section 138 of the Negotiable Instrument Act can be referred for

mediation.

THE REFERRAL ORDER

The significance of the referral order cannot be overemphasized.

As it sets the tone for mediation, it is essential for a Referral Judge to

word the referral order carefully. A mention may be made in the referral

order of the relevant provision of law which empowers a Referral Judge

to refer the case for mediation. A referral order may indicate in brief the

nature of dispute being forwarded to the Mediation Centre, to enable the

Centre to have some clue as to the nature of the dispute between the

parties to enable it to assign Mediator(s) having adequate expertise in the

field, if necessary. A referral order should contain specific directions to

parties and advocates to appear before the mediator, on a fixed date and

time. It may clarify that parties would be at liberty to submit relevant

documents before the mediator to help clarify the issues and facts during

mediation. The time frame for undertaking the mediation process ought to

be specified in the referral order. At the same time, the next date of hearing before the Court needs also

be fixed, so as to make the parties

aware of the fact that the Court is not only keeping an overall control on

the conduct and conclusion of mediation, but will not permit the parties to

delay the proceedings. The consent of the parties to participate in

mediation of their own free will must be recorded in referral order. In

case any/both the litigants are a government body, Corporation or firm,

the referral order must mention that an officer authorized and competent

to take a decision on behalf of his client in the matter, is present before

the Mediator(s) with the counsel on the record.

Authorization:



The relevant statute or rule authorizing a referral judge to refer the

case should be mentioned.

Identification of Alternative Dispute Resolution:

A referral judge should mention the particular mode of alternative

resolution to which referral in being made.

Administrative matters:

A referral order outline the administrative matters such as who is

authorized to appear before a mediator; whether the parties may

submit documents before a mediator; the limit of the mediation etc.

Fee:

A referral order should sate whether the parties required to pay fee

to mediator.

Good faith participation:

A referral order should contain that the parties agree to participate

in mediation in good faith.

DO...S FOR REFERRAL JUDGES:

There are certain positive actions to be taken by the referral judges

while referring the matters to the mediation process. They can be

enumerated as follows: -

1) Ensure the presence of the parties before referral for information.

2) Assess the relevant facts of the case.

3) At the time of referral, interest with the litigants eliciting

information and explaining the process

4) Explaining the benefits such as no cost, refund of court fees, timely

resolution of disputes and process of the mediation to the

litigants.

5) Pass an appropriate referral order and obtain signatures of the

parties/Advocates on referral order.

6) Direct the parties as well as their advocates to appear before the

Mediation Cell on a fixed date and time.

7) Fix date schedule of the trial i.e. next date of effective hearing

before the court at the time of referral.

DON’TS FOR REFERRAL JUDGES

There are certain things which the referral judge should not do

while considering the point of reference of a matter to the mediation

center. They can be stated as follows: -

1) Do not refer a case where either of the parties are ex-parte.

2) Cases pertaining to Constitution/ Public Policy should not be

referred.

3) Mediation should not be allowed as a tool for delay of the trial.

4) The case should not be referred for mediation only for the sake of



reference.

5) Do not refer the case without making an objective assessment of

the case.

6) Do not have any communication with the mediator as the

mediation proceedings are confidential.

7) In order to ensure that the confidentiality of the mediation process

is not breached, the referral judge should not ask for the

reasons for failure of the parties to arrive at a settlement. Nor

should the referral judge allow the parties or their counsel to

disclose such reasons to the court. However, it is open to the

referral judge to explore the possibility of a settlement

between the parties. To protect confidentiality of the

mediation process, there should not be any communication

between the referral judge and the mediator regarding the

mediation during or after the process of mediation.

(())

S.Srinivasa Rao,
Principal Senior Civil Judge,

Anakapalle.
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Role of Referral Judges, Lawyers and parties in Mediation

By L.Jagadeesh Kumar,
III-Metropolitan Magistrate,

Visakhapatnam.

ROLE OF REFERAL JUDGES

The judge who refers the case for settlement through any

of the ADR methods is  known as  a Referal Judge. He has to

play a significant role in court referred mediation.

Section 89 and order 10 Rule 1-A of CPC 1908 require the

court to direct the parties to opt for any of the five modes of

alternative  dispute  resolution   and  to  refer  the  case  for

arbitration,  concialiation,  judicial  settlement,  Lok  Adalat  or

mediation. 

The Referal Judge shall take into account the option if any

exercised by the parties and the suitability of the case for the

particular  ADR  method.  For  that,  the  Judge  is  required  to

acquaint himself with the facts of the case and the nature of the

dispute between the parties and to make an assessment to the

suitability of the case for reference to ADR. 

Stage of Reference:

Generally,  the  referal  judge  refers  the  case  to  ADR

processes in civil suits after the pleadings are filed by both the
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parties before framing of the issues. However,  there is no bar

for the referal judge to refer the case to ADR   process even at a

later stage.  But, the order refering the dispute may be passed

only  in  the  presence  of  the  parties  or  their  authorized

representatives. In case of conciliation under section 89 of CPC

the referal judge can refer the case only with the consent of all

the  parties.  If  the  referal  judge,  while  refering  the  case  for

mediation, posts the case for further proceedings on a specific

date, delay could be prevented in the trial of the case, if for any

reason, the case is not settled in ADR  process. 

Motivating and preparing the parties for mediation:

The role of the referal judge is very crucial in motivating

the parties to resolve their disputes through mediation. Even if

the parties are not inclined to agree for mediation, the referal

judge may try to ascertain the reason for such disinclination in

order to pursuade and motivate them for mediation. The referal

judge should explain the concept and process of mediation and

its  advantages  and  how  settlement  to  mediation  can  satisfy

underlying interest  of  the  parties.  Even when the case in  its

entirity  is  not  suitable  for  mediation,  a  referal  judge  may

consider whether any of the issues involved in the dispute can

be referred for mediation.
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Referral Order:

The referal judge has to pass a  referal order while referring

the case to mediation. The passing of the said order should not

be casual and it should be passed with all the details like name

of the referal judge, case  number, names of the parties, date

and year of the institution of the case, stage of trial, nature of

the dispute, the statutory provision under which the reference is

made, next date of hearing before the referal court, whether the

parties have consented for mediation,  name of the institution /

mediator to whom the case is referred for mediation, the date

and  time  for  the  parties  to  report  before  the  institution  /

mediator, the time limit for completing the mediation,  quantum

of  fee  /  remuneration  if  payable  and  contact  address   and

telephone numbers of the parties and their advocates.

Role after conclusion of mediation:

The role of a referal judge does not end by mere refering

the  case  for  mediation.  The result  of  the  mediation  shall  be

placed before the referal judge for passing consequential orders.

Before considering the report of the mediator, the referal judge

shall  ensure  the  presence  of  the  parties  or  their  authorized

representative in the court.

If the dispute is settled in mediation, the referal judge shall
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examine whether the agreement between the parties is lawful

and enforceable. In case, the agreement is found to be unlawful

or unenforceable the referal judge has to brought it to the notice

of the parties and desist from acting upon such agreement.

If the agreement is found to be lawful and enforceable, the

referal judge should act upon the terms and conditions of the

agreement and pass consequential orders. It is also opened to

the referal judge to modify or amend the terms of settlement

with the consent of the parties to over come any technical or

procedural difficulty in implementing the  settlement between

the parties.

ROLE OF LAWYERS IN MEDIATION

A Lawyer is, generally, the first person to whom the parties

meet  to  ventilate  their  grievances  and  therefore  he  plays  a

pivotal role in guiding the parties to approach an appropriate

forum. Though, the role of the lawyer in mediation is different

from that of his role in litigation, his role is also very important

in the process of mediation. 

The role of lawyers in mediation is of three phases:

1. Pre mediation

2. During mediation
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3. Post mediation

Pre-mediation: 

As obviously a party when faced with a dispute approaches

a lawyer first, then it is for the lawyer to consider whether there

is a scope for resorting to any of the ADR mechanisms. He  has

to  educate  the  party  about  the  concept,  process  and

advantages  of  mediation  and  that  is  the  important  phase  in

preparing the party for mediation. The lawyer helps the client to

understand that  the  purpose of  mediation is  not  merely  to

settle the dispute and dispose of litigation, but also to address

the needs of  the parties and to explore creative solutions  to

satisfy their underlying interests.

The lawyer can help the parties to change their attitude

from adversarial to collaborative. The party must be informed

that  in  a  dispute  involving  the  breakdown  in  a  relationship,

whether personal, contractual, commercial, mediation helps to

strengthen/restore the relationship. While helping the party to

understand the legal position, and to assess the strength and

weakness of his case and possible out come of litigation, the

lawyer makes him realize his real needs and underlying interest

which can be  better satisfied through mediation.
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During mediation: 

The role  of  a  lawyer  is  very  important  during mediation

also. The attitude and conduct of a lawyer influence the attitude

and conduct of his client. Hence,  in order to ensure meaningful

dialogue between the parties the lawyer has a crucial role. He

must enable and encourage the party to present his case before

the mediator. He can assist his party and to enable his party to

state  the  complete  and  correct  facts  before  the  mediator.  If

necessary,  the  lawyer  must  co-operate  with  the  mediator  to

carry forward the process and arrive at a settlement and he may

participate in finalizing and drafting the settlement between the

parties.  He  must  also  explain  to  his  client  and  make  them

understand every term of the settlement.

Post mediation: 

After conclusion of mediation also the lawyer plays  a significant

role.  If no settlement has been arrived at, he has to assist and

guide  the  party  either  to  continue  with  the  litigation  or  to

consider  opting  for  another  ADR mechanism.  If  a  settlement

between the parties has been reached before the mediator, the

lawyer has the responsibility to re assure his client about the

appropriateness  of  the clients  decision and to  advise against

any second thoughts. To maintain and uphold the spirit of the

settlement,  the  lawyer  must  cooperate  with  the  court  in  the

execution of the order/decree passed in terms of the settlement.
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ROLE OF PARTIES IN MEDIATION

Mediation is a process in which the parties have a direct,

active and decisive role in arriving an amicable settlement of

their  dispute.   Though  the  parties  get  assistance  from  their

advocate  and  the  neutral  mediator  in  mediation,  the  final

decision is of the parties. As far as the parties are concerned,

the whole process of mediation is voluntary. Though consent of

the parties is not mandatory for refering a case to mediation

and  though  the  parties  are  required  to  participate  in  the

mediation,  mediation  is  voluntary  as  the  parties  retain  their

authority  to  decide  whether  the  dispute  should  be  amicably

settled or not and what should be the terms of the settlement.

During the process of mediation, parties should focus on their

interests  rather  than  their  entitlement  or  legal  technicalities.

The parties are free to avail  of the services of the lawyers in

connection with mediation. Mediation is about communicating,

pursuading and being pursuaded for a settlement.  Hence, each

party  needs to  communicate its  view to  the  other  party  and

should  be  open  to  receive  such  communication  in  return.  A

settlement duly arrived at between the parties in mediation is

binding on the parties and the parties are bound to cooperate in

the  execution  of  the  order/decree  passed  in  terms  of  the

settlement.


